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P-R-O-C-E-E-D-I-N-G-S1

10:15 a.m.2

CHAIRPERSON GRIFFIS:  Good3

morning, ladies and gentlemen.  4

This is the District of Columbia5

Board of Zoning Adjustment.  Joining me today6

is the Vice Chair Ms. Miller who is making7

numerous trips to bring out all of the files8

that we'll be going through today.  Also, Mr.9

Etherly is with us.  Representing the National10

Capitol Planning Commission is Mr. Mann and11

representing the Zoning Commission will be12

numerous members.  However, we are beginning13

with Mr. Parsons on the first case for14

decision.15

Copies of today's hearing agenda16

of the decisions are available for you.  We17

are going to adjust the order a little bit in18

order to accommodate some of the commissioners19

that are here present with us.  But I will20

make note of that as we go forward.  21

Please, if you would, turn off22
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cell phone, beepers at this time as they will1

disrupt the transmission of our hearing.  And,2

of course, all of our hearings, proceedings3

and meetings are done in the open before the4

public and are recorded in two fashions.  One,5

we are broadcasting live in the Office of6

Zoning's website.  We are also creating an7

official transcript.  The Court Reporter on8

the floor to my right is doing that.  9

This is, of course, the time where10

which we will hear the Board deliberate on11

cases that have previously been heard.  If12

they are the schedule for this morning's13

public meeting, the record has been closed on14

these and it is full and ready to proceed. 15

With that, let me say good morning16

to Ms. Bailey.  Also, Ms. Bushman and Mr. Moy17

from the Office of Zoning who are with us.18

The Office of the Attorney General will be19

represented shortly keeping us out of great20

trouble. 21

That being said, good morning to22
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all.  Why don't we call the first case for1

decision.  2

MR. NYARKU:  Yes, sir.  Good3

morning, Mr. Chairman, members of the Board.4

The first case is appeal number5

17538 of the Advisory Neighborhood Commission6

3C and Woodley Park Community Association,7

pursuant to 11 DCMR 3100 and 3101 from the8

administrative decision of the Zoning9

Administrator, Department of Consumer and10

Regulatory Affairs, to issue building permit11

numbers 86798 and 67758 on May 26, 2006, to12

allow the construction of a new13

building/underground parking garage.  14

The Appellant alleges that the15

authorized construction is in violation of16

several sections of 11 DCMR including17

subsections 330.5, 2301 and 2500.  18

The subject property is located in19

the R-5B and the R-5D Districts as premises20

2660 Woodley Road, NW.  That's in Square 2132,21

Lot 832.22
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On December 12th, 2006, the Board1

completed public testimony, closed the record2

and scheduled it's decision on February the3

6th, 2007.  And the Board requested additional4

post-hearing documents.5

  I'm just going to go to the6

filings that have been submitted to the Board,7

Mr. Chairman.  8

The first is from Mr. Cornish9

Hitchcock, on December 29, 2006, submitting a10

copy of the drawing or the plan that was11

presented by the Appellants discussed at the12

hearing on December 12th.  And that's13

identified in your case folders as Exhibit 26.14

We also have the filing from the15

Intervener represented by Robins, Kaplan,16

Miller and Ciresi.  And that is identified as17

Exhibit 26.18

Okay.  Here, Mr. Chairman, you19

want to follow here because we have three20

filings that are related to the filing from21

the Intervener.  22
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The first is from the Appellants1

which is their response to the filing from the2

Intervener.  It's identified as Exhibit 273

dated February 1st, 2007.  And it is filed on4

behalf of the Woodley Park Community5

Association one of the Appellants. 6

Second, we have also from the7

Intervener a motion to strike the Appellant's8

February 1st, 2007, filing.  And this is9

identified as Exhibit 28 dated February 1st.10

And, finally, we also have from11

the Appellants who are opposed to the motion12

to strike and that's identified in your case13

record as Exhibit 29.  14

The Staff should also add that on15

Exhibit 28 that was filed, which -- let me16

take that back.  To Exhibit 27 rather.  Well,17

let me just leave it at that and if the Board18

has any further questions, the Staff is19

prepared to answer.  20

Thank you.  That completes the21

Staff's briefing, Mr. Chairman.  22
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CHAIRPERSON GRIFFIS:  Excellent.1

Thank you very much.  2

Ms. Miller, I appreciate you3

running through all those submissions.  There4

were some that, of course, were requested.  We5

had requested the Zoning Commission's order.6

There was an attachment with that with some7

narrative.  We have the motions based on the8

response to strike certain materials.  9

Let me hear any comments if there10

is strong consideration of strike those or11

taking them into the record at this time.  12

My personal opinion in reviewing13

those documents.  I don't think that it is in14

any way prejudicial or controversial frankly15

in accepting them into the record as they16

somewhat reiterate and totally reiterate17

elements that were brought up in the public18

hearing and so I don't, unless I hear19

otherwise, would not be persuaded to grant the20

motion to strike.  But let me hear from21

others.22
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VICE CHAIR MILLER:  I would agree1

that we should not grant the motion to strike.2

What's been submitted is basically a legal3

argument and it's different from additional4

evidence.  I don't see any prejudice to other5

party.  In this case there is no need for6

cross examination or anything of that sort.7

So, I agree that we should not grant the8

motion to strike.  9

CHAIRPERSON GRIFFIS:  Excellent.10

Any differing opinions?  11

Very well.  Not noting any12

differing opinions, we'll take into the record13

the filing of February 1 and also those14

subsequent motions and oppositions to motions15

and move ahead. 16

Let me open it up then for the17

discussion on this appeal. 18

Mr. Parsons.  19

COMMISSIONER PARSONS:  Mr.20

Chairman, I recall very well the 198021

proceedings that led to the Section 350.4.22
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And there were two things going on with hotels1

here in the city.  2

One, they were acquiring adjacent3

residential buildings and converting to hotel4

purposes.  5

And, two, and probably the focus6

of the case, was many of the larger hotels7

were becoming convention hotels and they8

brought with them the obnoxious traffic9

problems, especially trailer trucks bringing10

in exhibits to these convention size hotels.11

So, that was what we were about12

then in establishing this regulation.  So,13

when we try to apply that to this case, it14

just doesn't fit.  I mean, there's no increase15

in hotel function, rooms, exhibit space or16

commercial adjuncts as well called it.  17

This accessory use, which it is,18

to the hotel is not an accessory building.19

And because it's connected to the low grade20

and an accessory building is not connected.21

It's replacing existing parking for the22
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continuous operation of the hotel which is1

required under the regulations.  2

The structure is below grade and3

does not intrude into the yard, which is an4

exterior space.  The only portion of that that5

I feel will protrude, if that's the right6

word, is the stairways which are required for7

safety.  8

And I agree with the owner that9

this is, or Mr. Nettler, that this is a10

storage use of required parking.  And I do not11

believe it's a building.  I think it's a12

structure because it doesn't have a roof and13

it's not sheltering persons or animals.  So,14

I am not persuaded that this appeal has merit.15

CHAIRPERSON GRIFFIS:  Excellent.16

Thank you very much.  17

Others?  Ms. Miller?18

VICE CHAIR MILLER:  I agree with19

Mr. Parsons and I just want to address20

specifically some of their theories.  I think21

Mr. Parsons touched upon a lot of it.  but22
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just in setting the framework. 1

I think that the ANC alleged in2

general that the Zoning Administrator erred in3

issuing the building permits for the4

underground parking garage at the Wardman5

Hotel on two theories.  One is that the garage6

is an accessory building that's located7

neither in the rear yard of the property nor8

within the main building as required by9

sections 2301 and 2500 of the Zoning10

Regulations.11

And, two, that as a hotel in a12

residential district, it's subject to special13

restrictions imposed by Section 350.4D which14

prohibit the construction of a new hotel,15

buildings and the increases in the areas of16

the hotel's commercial aspect.  17

And I think mr. parsons touched on18

a lot of these, but I just wanted to also19

address some of it specifically. 20

I agree with Mr. Parsons that the21

garage is not an accessory building under our22
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regulations and I agree with the finding of1

the Zoning Administrator that, in fact, the2

underground garage is an extension of the main3

building, not a separate building.  4

And I get that from some of the5

definitions in the regulations when we look at6

building.  It starts out saying that a7

building structure having a roof supported by8

columns or walls for the shelter to support an9

enclosure of persons, animals or chattel.  And10

Mr. Parsons has said that it's not sheltering11

persons, animals or chattel.  12

But the second one, I think, is13

even more helpful.  It says, when separated14

from the ground up or from the lowest floor15

up, each portion shall be deemed a separate16

building except as provided elsewhere in this17

title.  18

And we don't have two buildings in19

this case that are separated only from the20

ground up.  We have from the ground down.  So,21

I don't think that this garage is contemplated22
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in that definition.  So, I don't think it's an1

accessory building. 2

We discussed at the hearing how,3

you know, whether this was located in a rear4

yard or not and I think that in the rear yard5

contemplates above ground.  It doesn't6

contemplate the low ground because of all the7

concerns about esthetics and other things that8

you don't have when it's below ground.  9

If you look at the argument that10

the garage is an accessory building that's not11

either one of these things.  If you find that12

it's not an accessory building the others13

don't apply.  But even looking at Sections14

2301 and 2500, I think also they're just not15

applicable to underground garages.  2301.116

talks about an erection of a building.  And I17

don't think when you're putting something18

underground that that's an erection of a19

building.  I think that means it's going up20

and that they talk about portions of a21

building being above ground, etcetera.  And22
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none of this is above ground.  So, I don't1

think that it's contemplated here.  2

That's the first argument.  I3

don't know if anybody wants to take that any4

further, otherwise we go to the 350.4, which5

Mr. Parsons was talking about the whole6

purpose of that hotel regulation, so it wasn't7

really applicable in this case.8

CHAIRPERSON GRIFFIS:  Right.  did9

you find any precise evidence that it would10

increase the gross floor area of the hotel or11

increase total area of the hotel devoted to12

functions that would not be able to be13

increased as in rooms, exhibit halls or14

commercial adjuncts?  15

VICE CHAIR MILLER:  No.  And I16

think falls into the category where it says an17

existing hotel may be repaired, renovated,18

remodeled or structure altered.  No, an19

underground garage doesn't go to the gross20

floor area.  21

CHAIRPERSON GRIFFIS:  Interesting.22
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VICE CHAIR MILLER:  And it's not1

devoted to exhibit space or commercial2

adjuncts.  Parking doesn't fall into that3

category.  4

CHAIRPERSON GRIFFIS:  Very well.5

Anything else? 6

VICE CHAIR MILLER:  I guess I want7

to comment.  I think that is the gist of their8

appeal.  But then the ANC seems to also allege9

an error of the Zoning Administration in10

making his comments about this legal11

conclusion without having the assurance quote12

that all submitted plans cumulatively comply13

with zoning requirements.  14

And I just found that the letter15

was not a final decision in this case and it,16

in fact, was a service to the community in17

explaining his reasoning as to why he was18

coming to this legal conclusion. And so I19

don't think that there's any -- and I agree20

with his legal conclusions, so I don't think21

there's any basis for granting the appeal on22
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that basis either.  1

CHAIRPERSON GRIFFIS:  Did you find2

anything that was appealable in that letter3

that went to the Zoning Regulations?  That4

were specific or material to this site or5

project?6

VICE CHAIR MILLER:  No.  7

CHAIRPERSON GRIFFIS:  Okay.8

Excellent.  9

Others?  Any other comments?10

Deliberations on this?  11

COMMISSIONER PARSONS:  Mr.12

Chairman, I move that we deny this appeal?  13

CHAIRPERSON GRIFFIS:  Is there a14

second?  15

VICE CHAIR MILLER:  Second.  16

CHAIRPERSON GRIFFIS:  Excellent.17

There's been a motion.  It's been seconded. 18

Further discussion?  Deliberation?19

I think it was excellent the20

discussions that I've heard and it's very21

persuasive.  I think that it encapsulates the22
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entire hearing on this and I do believe and1

will support the motion that it was2

persuasively proven before the Board that this3

was a building that (1) connected below grade.4

No portion of it came above.  Therefore, it5

was not in a yard. 6

In addition, you both have laid it7

out very well.  8

If there's nothing further then,9

the motion before us has been seconded and can10

I have all those in favor of the motion11

signify by saying aye.12

(AYES)13

CHAIRPERSON GRIFFIS:  And opposed?14

Sustaining?  15

Very well.  Let's record the vote.16

MR. NYARKU:  Yes, sir.  The Staff17

would record the vote as five to zero to zero,18

this on a motion of John parsons to deny the19

appeal, seconded by Ms. Miller.  Also in20

support of the motion Mr. Etherly, Mr. Mann21

and the Chair, Mr. Griffis.  22
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CHAIRPERSON GRIFFIS:  Thank you1

very much.   2

At this time, Mr. Moy, I'd like to3

reorganize this schedule a bit and call4

Application 17540 and 541 who is the Capitol5

Hill Day School as we have present with us6

Commissioner Mitten that will participate in7

our deliberation.  We will then resume our8

schedule and take up the H Street Ventures,9

LLC.  10

MR. NYARKU:  Yes, sir, Mr. Chair,11

as you recall, the Board has taken up these12

two applications together.  So, what the Staff13

will do is read each of the applications,14

which is 17540 and 17541 of the Capitol Hill15

Day School.16

As to Application No. 17540, that17

is pursuant to 11 DCMR 3103.2 for a variance18

from the lot occupancy requirements under19

Section 404, a variance from the rear yard20

requirements under Section 403 and a variance21

from the floor area ratio requirements under22
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Section 1203.3 of the Capitol Interest Overlay1

District.  2

Staff also adds that the3

application has been amended to withdraw the4

variance aspects on the parking requirements5

under 2117.2.6

And pursuant to 11 DCMR 1202.1 and7

3104.1, a special exception to allow the8

construction of an addition to a private9

school under Section 206 in the CAP/R-410

District at premises 210 South Carolina11

Avenue, SE.  That's in Square 765, Lot 803.12

Staff also adds that the13

application was also amended to add the14

variance from the floor area ratio15

requirements under Section 1203.3 which I16

stated earlier.  17

Okay.  Application No. 17541 is18

pursuant to 11 DCMR 1202.1 and 3104.1 as19

special exemption to allow the continued20

operation of a private school for 30 students21

in pre-kindergarten through eighth grade and22
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five faculty and staff members from the1

basement level through the second floor level2

under Section 206 and the CAP/R-4 District at3

premises 214 South Carolina Avenue, SE, Square4

765, Block 802.  5

On January 16th, 2007, the Board6

completed public testimony, closed the record,7

then scheduled its decision on February 6th,8

2007.  The Board requested proposed findings9

of fact and conclusions of law from the10

Applicant and the parties.  Those filings have11

been submitted into the record and it is in12

your case folders. 13

One, from the Applicant14

represented by Greenstein DeLorme and Luchs,15

identified as Exhibit 14.  And also from the16

party in opposition, Bradley and Katherine17

Towson-Pine, represented by Jackson and18

Campbell, that document identified as Exhibit19

115.20

Finally, Mr. Chairman, we have two21

potential preliminary matters.  The first22
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being a written statement in opposition that1

was dated and received January 31st, 2007,2

from a Mr. Stan Colby.  It appears that this3

is the written testimony that was presented in4

oral testimony on January the 16th.  That is5

identified in your case record as Exhibit 116.6

Also, a written letter in7

opposition dated January 31st from James and8

Theresa Dechaine, D-E-C-H-A-I-N-E.  Staff9

believes that this filing is from an10

individual who didn't present oral testimony11

at the public hearing on January 16th and this12

document is identified as Exhibit Number 117.13

And that completes the staff's14

opinion, Mr. Chairman.  15

CHAIRPERSON GRIFFIS:  Excellent.16

 Thank you very much.  17

We have two preliminary matters,18

then we have Exhibit Number 117 and also19

Exhibit Number 116 before us.  20

Let me hear comments, positions on21

whether we accept those into the record.  22
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COMMISSIONER MITTEN:  Mr.1

Chairman, I think there were two different2

sessions of this hearing and I think the3

record was open for a substantial amount of4

time.  And I don't think there's any5

compelling reason to allow the late filings.6

And I'm not in support of opening the record.7

CHAIRPERSON GRIFFIS:  Excellent.8

Others?  9

VICE CHAIR MILLER:  I would10

conclude with Ms. Mitten that unlike in the11

previous case, this is new evidence, that the12

other parties don't have a chance to cross or13

rebut and therefore could be prejudicial to14

them.  And there really isn't any good reason15

to let them in.  16

And with respect to the written17

testimony, it's already reflected in the18

record in the transcript.  And then what's19

attached to that would be new evidence that I20

don't think would be fair to let in at this21

time.22
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CHAIRPERSON GRIFFIS:  Good.  And1

we also do have a letter in opposition from2

Ms. Colby, Exhibit Number 92. 3

Other comments?4

Is there any opinions of5

difference?6

Very well.  We can take that as --7

that's just so the Board them to strike those8

from the record and move ahead.  9

Mr. Moy had laid it out.  We do as10

we had talked about all though the hearings11

there should be no mystery to the fact that12

both applications, 17540 and 41 are being13

heard simultaneously.  We have different14

submissions on each that address, but it's15

hard to obviously separate those as we look at16

the two different properties that are under17

review. 18

I'll open it up for comments.  19

VICE CHAIR MILLER:  Okay.  To20

start then, this does involve two different21

applications for relief going to two different22
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aspects of the Capitol Hill Day School. 1

17541 is for a special exception2

for the continued use of 214 S. Carolina and3

17540 is the bigger application here for4

variances from lot occupancy rear yard and FAR5

under 1203.3, the Capitol Interest Overlay.6

And then also special exception pursuant to7

206 for construction of an addition and8

reconfiguration of a parking lot. 9

The ANC supported these10

applications with conditions which we'll get11

to later.  And I think one of the big issues12

here is that the OP supports the lot occupancy13

and rear yard variance but not FAR.14

DDOT supports the applications15

with conditions.  16

I think we should relate --17

probably address the bigger application18

dealing with the addition first that has most19

of the issues here.  20

In order to do the addition, there21

is a lot occupancy increase from 42 percent to22
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67 percent.  And 40 percent is what's allowed1

in this overlay and they're already over it.2

So, no matter what increase they would have,3

they would need a variance in this case.4

Their yard will be 10 feet and5

what's required is 20 feet.  And the FAR is6

increasing from 1.7 to 2.42 and what's allowed7

is 1.8. 8

Okay.  I think what I'd like to do9

maybe perhaps is start the variance analysis10

in this case because I think that's where OP11

has the problems and where the main issues12

are.  13

CHAIRPERSON GRIFFIS:  They're14

taking out the lot occupancy, the rear yard15

and also the FAR variances?16

VICE CHAIR MILLER:  Right.  17

CHAIRPERSON GRIFFIS:  Okay.18

Excellent.  19

VICE CHAIR MILLER:  And then as we20

know there's a three-prong test for variance.21

The first test if uniqueness.  The second test22
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is practical difficulty and the third is no1

substantial detriment.  2

As the school noted in a BZA order3

1988, the Board already found that the lot was4

exceptionally small and I think that this is5

an historic building and they are constrained6

by what they can do to expand on this building7

by historic preservation concerns and HPRB. 8

So, I don't have any problem9

finding the uniqueness in this case.10

CHAIRPERSON GRIFFIS:  It might be11

added to the fact that as it was built12

originally as a school.  Do you find that as13

part of the uniqueness of this structure?14

VICE CHAIR MILLER:  I guess what15

I was focusing on was -- I mean -- you mean as16

far as being used for another purpose, it17

would be difficult to change it?18

CHAIRPERSON GRIFFIS:  I wasn't19

going further than saying if that was unique20

or not.  21

VICE CHAIR MILLER:  No.  I hadn't22
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thought about that.  1

CHAIRPERSON GRIFFIS:  Okay.  2

VICE CHAIR MILLER:  But I do.  I3

think it has an exceptionally large core and4

all these kinds of problems within it that now5

make it not very efficient for today's6

standards and stuff.  And that really goes to7

practical difficulties.  I think it's8

practical difficulties in operating the way it9

is and then there are practical difficulties10

in expanding it and making it handicapped11

accessible and all those kinds of things. 12

And I think one of the most13

compelling practical difficulties that the14

head mistress talked about was also there are15

different needs than there used to be.  And16

one is this whole sheltering in place in the17

event of emergencies that that was not18

something that was built into schools19

certainly years ago.  20

I was persuaded that they weren't21

making this addition bigger than they had to22
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be.  I was persuaded that it was being built1

as efficiently as possible to meet their2

needs.  And so I differ with OP's conclusion3

that they didn't need to be as big as they4

area. 5

And I found it also persuasive6

that HPRB found that it was in harmony with7

the surrounding areas.  8

CHAIRPERSON GRIFFIS:  Excellent.9

Others?  10

COMMISSIONER MITTEN:  Mr.11

Chairman?12

CHAIRPERSON GRIFFIS:  Yes.  13

COMMISSIONER MITTEN:  I think it's14

an extremely difficult case to decide because15

I initially was skeptical about the -- whether16

or not the school was making the addition any17

bigger than they needed to.  And, I mean, I18

think we heard as the case proceeded, we heard19

extremely compelling testimony from Ms.20

Peterson about how carefully this was done and21

how still these classrooms and these22
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facilities will remain below standards.  1

And I recognize on the other hand2

that the folks in opposition find this to be,3

you know, this is too large.  And, I mean, my4

initial reaction was the same, that it was too5

large and that there -- it hasn't been proven6

heretofore any detriment to the school in7

terms of loss of its accreditation or8

inability to attract teachers or students or9

any of that.  But I have to say from my own10

general personal experience working in the11

District government for the last three years12

and trying to get people out of substandard13

facilities where the employees weren't walking14

off the job.  The public was still being15

served, but notwithstanding that these -- you16

know, the facilities that I was dealing with17

were below what should be an acceptable18

standard.  And that's what I was hearing from19

the folks from the school and this is still20

not going to be optimal by any means.  And I21

understand perfectly the community's position22
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which is, you know, you bought into this1

situation when you decided to locate here.  I2

don't know that the community articulated this3

quite this way, but you know it's their choice4

about the size of the enrollment.  So, they do5

create some of the impact in terms of tight6

space.  They create some of the impact by7

choosing to go through the eighth grade.  8

But there is a case that and this9

is what turns it for me.  There's a case that10

broadens the interpretation of the variance11

rules and we call it Monaco.  And it talks12

about the lower threshold for variance -- a13

variance case where there's a nonprofit14

involved.  And that the work of a nonprofit15

and the public benefit from that use so it16

actually becomes -- it's not -- it broadens it17

from just being use specific to almost related18

to the user and allows a lower standard to19

apply.  And that to me says that in a case20

like this, that the tie goes to the21

institution.  22
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And I wanted to lay that out1

because I don't want the folks in the2

community to think that I've taken this3

lightly.  I'm very sympathetic to their view.4

But I think because of Monaco that the day5

school gets the benefit of the doubt and I6

think, as I said, their case about need was7

very compelling and became increasingly8

compelling as more evidence came into the9

record.  10

And I do just want to emphasize11

something that in the Office of Planning12

testimony they supported the variances for lot13

occupancy and rear yard and when pressed said14

that they didn't think the Applicant had made15

their case for the FAR variance.  I don't know16

how fundamentally opposed the Office of17

Planning was to that variance.  So, I think18

that's an important distinction to make.  19

CHAIRPERSON GRIFFIS:  Excellent.20

Very well said and I think it's absolutely21

correct to invoke Monaco as it has been used22
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over the years and reinterpreted similarly1

from the court.  And obviously it's been cited2

as precedent which it is for our evaluation of3

the variance test.  4

It's interesting to say there's a5

lot of complexity to this and I would say6

there's a lot of complexity as always and7

tensions with every application that comes8

forward.  And you mentioned the community.9

You want to make sure that the community10

understood your position and that to me was11

another piece of tension here because we have12

parties in opposition in the adjacent and we13

have the ANC in full support.  14

So, here we have even tension15

there as somewhat the community or whatever we16

refer to as that as this Board looks and each17

of us individually looks to, what does the18

community want and how does the community19

address those tests that we are required to20

review and, therefore, base our decisions on?21

All that being said, Ms. Mitten,22
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it's excellent deliberation.  It helps me in1

terms of forming an opinion and decision on2

this.3

Others?  4

MEMBER MANN:  I'd -- just to5

piggyback on something that Ms. Mitten said.6

We also heard a lot of testimony regarding the7

subterranean space and people were of8

different minds on that.  While it might be a9

large space so it could potentially have been10

used for several different things.  11

The fact that it's subterranean12

and didn't have daylight and, you know, didn't13

-- they have certain attributes that above-14

grade facilities might have, I thought was15

more persuasive to the fact that it could not16

necessarily be used for things like regular17

classrooms or for functions that really do18

need to go above grade.  19

So, the fact that there's a lot of20

subsurface square footage, doesn't necessarily21

negate the fact that some of those facilities22
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really need to be above ground.  1

CHAIRPERSON GRIFFIS:  Well said.2

Yes?3

VICE CHAIR MILLER:  I also want to4

piggyback on something that Ms. Mitten alluded5

to.  And that is that even the opposition in6

this case agreed that this school is an7

integral part of the community.  And I think8

that goes to Monaco with our being flexible9

with respect to the public need for a10

nonprofit in the community.  But it's not11

really, if they couldn't expand, moving isn't12

really a good option because they serve a13

great need in the community right where they14

are.  15

CHAIRPERSON GRIFFIS:  Excellent.16

Very well.  17

As we focus our discussion,18

deliberation solely on 17540, is there action19

proposed from the Board in terms of that20

application?21

COMMISSIONER MITTEN:  I would move22
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approval of Case No. 17540 and I would just in1

addition to what I've already said, want to2

emphasize in the order the fact that the3

existing enrollment will still basically4

stress -- it will place a stress on the --5

even on the new building.  So, I think I would6

like the order to reinforce the fact that7

they're at capacity and they will be at8

capacity in terms of enrollment even with this9

addition.  So that I think a valid concern and10

we've certainly seen it play out in other11

cases where there's an addition like this and12

then later there's an enrollment increase13

sought.  And I would want that to be very14

clearly stated that because of the testimony15

that we heard, that there's no room for16

additional enrollment even with the edition.17

This is meant to make the best effort to18

accommodate the existing enrollment in an19

improved facility.  It's not about creating20

additional capacity.  21

CHAIRPERSON GRIFFIS:  Okay.  Don't22
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know if I fully understand that.  What you're1

saying is from the testimony that we heard we2

can project out what a future condition or3

element might be?4

COMMISSIONER MITTEN:  No.  I just5

want the order to reflect that it was strongly6

represented to the Board that even with this7

addition having this number of students on8

site, would not be optimal in terms of the9

size of the facility. 10

So, the idea that if they were to11

come back later and request increased12

enrollment, that's inconsistent with what we13

heard because they said this isn't even going14

to meet the standards for the enrollment that15

we have.  It's still going to be too small.16

CHAIRPERSON GRIFFIS:  Right.  17

Comments?18

VICE CHAIR MILLER:  Well, I'd just19

to recommend that we come at it at a different20

angle because 17540 seeks not really just for21

a variance but also special exception relief22
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pursuant to 206.  And we haven't really done1

our analysis with respect to 206 yet.  But I2

believe and certainly in my case, when my3

grounds for granting 206 would be that there4

would be no adverse impact from an increase5

because there would be no increase in students6

or faculty and staff.  And that the findings7

and that there would be the same enrollment8

limitation and faculty and staff limitation in9

this order as in the previous order.  10

I don't know that -- I don't think11

I feel comfortable projecting out and saying12

therefore they can never come for an13

enrollment increase.  We could get in trouble14

that way.  15

COMMISSIONER MITTEN:  That's not16

what I said.  That's not what I said. 17

I said that I think that we should18

emphasize in the order what we were told today19

or, you know, what we were told in the context20

of this case so that in the event that they21

come in the future and seek additional22
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enrollment, they will be called to account for1

the words that they expressed to this Board2

about how this building still won't be big3

enough.  So, I just want that emphasized4

because I don't think that having an5

additional enrollment is -- based on the6

testimony we heard, this facility can't take7

it.  8

VICE CHAIR MILLER:  I can agree9

with that.  I mean, basically in our findings10

that this building was needed to be expanded11

to accommodate this number of students.  12

COMMISSIONER MITTEN:  And remains13

below the standards for, you know,  the -- 14

VICE CHAIR MILLER:  Accreditation?15

COMMISSIONER MITTEN:  Not16

accreditation but below the standards for the17

sizes, you know, the classroom sizes and per18

square footage per pupil sizes.  19

If we put it as a finding that's20

fine.  I just want it called out plainly.  21

CHAIRPERSON GRIFFIS:  Okay.  I22
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think we're going to have to get back into the1

record specifically to find out what sizes2

because we had -- 3

COMMISSIONER MITTEN:  Right.  4

CHAIRPERSON GRIFFIS:  -- a lot of5

those submitted and there was testimony.  I6

mean, no one is refuting that regarding that.7

How the comparative nature of the size and8

also the unique configuration of this in terms9

of the larger core factor that would not be10

dissimilar to a brand new school.  But I don't11

have any difficulty with obviously12

establishing a finding of fact of that13

testimony that was presented.  14

MEMBER ETHERLY:  I'll second that15

motion, Mr. Chair.  16

CHAIRPERSON GRIFFIS:  Excellent.17

COMMISSIONER MITTEN:  Thank you,18

Mr. Etherly.  19

CHAIRPERSON GRIFFIS:  I think that20

moves us ahead very quickly and expeditiously21

in terms of the application under the motion.22
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I think there are some proposed conditions and1

the conditions that I know the Board has2

potentially thought about so we ought to get3

to those.  And also somewhat dealing with the4

other details.  The parking impact we should5

address and also the busses and any other6

elements that the members would like to begin7

to discuss under this motion.  8

I think if we look at the outline9

of proposed conditions and those conditions of10

which are somewhat boiler plate for the Board11

in reviewing school applications, that the12

building would be built pursuant to the plans13

and we will establish the exhibit numbers that14

are appropriate in the record to attach to the15

order.  16

Speaking of the exhibits, I think17

that we've glanced quickly, but I want to make18

a quick comment on it.  And that is, I myself19

looking at the elevations and the proposed20

design found that from the pedestrial level21

and the street level, the amount of I think22
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the design attention that went to adding on1

the one addition in order to incorporate it2

into the existing context but also connect3

into a whole different building topology was4

very successfully done. 5

There are a million ways to do it6

perhaps, but as one was presented to us, I7

felt that it was very well done. 8

Moving on.  We've talked about the9

number of students that are enrolled in the10

school.  Is there any discussion or contention11

in the fact that the application notes that it12

would not exceed 255?  That would include the13

other premise of 214, of course, and we can14

get to that and what it will entail. 15

Any discussion on that?16

COMMISSIONER MITTEN:  Can I just17

ask a technical question which is.  Is it18

possible to have a single order for these two19

cases because I think there was confusion in20

the past because there were two separate21

applications and at least I think we heard a22
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little bit of testimony about the fact that it1

wasn't entirely clear that when the town house2

was included that that was intended to be an3

additional 30 students.  But can we have a4

single order for the two cases?  5

CHAIRPERSON GRIFFIS:  I don't have6

any difficulty in taking the discussion up7

now.  I thought someone would establish that8

as we begin this that we would keep them9

separate because they were separate conditions10

by ability for each of the two.  For instance,11

214 is going to have -- perhaps it will have12

a term time put to it or the number, the use.13

If we combine them all.  Frankly, it doesn't14

really matter to me.  I mean, we can separate15

them in one order.  So, it's your opinions. 16

Anyone feel strongly?  17

There is some efficiency if we put18

it all into one.  19

COMMISSIONER MITTEN:  My20

preference is one because I think then it's21

all clear and there's no slippage.  22
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MEMBER ETHERLY:  I have no1

objection to one consolidated order, Mr.2

Chair.  I think we'll probably just have to3

walk very deliberately through both the4

deliberation and the conditions as I think5

there were some -- there were distinct6

considerations and concerns that were7

expressed by the party in opposition, other8

members of the community with regard to both9

aspects of the two applications.  10

CHAIRPERSON GRIFFIS:  That's fine.11

I think it doesn't change materially what12

we're going to do in terms of what we decide.13

So, I would allow us to continue on this as we14

are deliberating on one application and move15

on to the next application if we, in fact,16

decide in the Executive Session to issue one17

single order based on that deliberation we can18

do that.  19

I want to take that under20

advisement, but rather not use the time now to21

make definitively that decision and how we22
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move ahead with it.  1

Okay.  Others?2

VICE CHAIR MILLER:  I just wan to3

back up on the procedure that we're doing here4

in formulating these conditions. 5

Are you looking at ANC 6-B's6

conditions and the opposition's conditions and7

the Applicant's proposed conditions?  Those8

are the three I have in front of me.  9

CHAIRPERSON GRIFFIS:  Absolutely.10

VICE CHAIR MILLER:  Okay.  11

And then on the first one then12

where we say that the addition to the Dent13

Building is pursuant to the plan submitted. 14

Do you want to include the15

proposed language that Applicant shall have16

the flexibility to modify the design of the17

exterior elements of the proposed addition but18

do not impact relief which are initiated by19

the History Preservation Review Board?  That's20

the ANC's version.  21

CHAIRPERSON GRIFFIS:  I don't22
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think we need it.  1

VICE CHAIR MILLER:  You don't2

think so.  Okay.  3

CHAIRPERSON GRIFFIS:  No.  Because4

it would be allowed.  I mean we can say I have5

no problem stating it.  But we don't need to6

state it to make it happen.  7

VICE CHAIR MILLER:  Okay.  Then we8

don't need it.  9

CHAIRPERSON GRIFFIS:  I mean,10

obviously we've allowed it in the past and I11

think we continue that if there are changes12

that are done to the plans that don't impact13

any of the zoning elements or the relief that14

was sought.  Then it wouldn't impact the order15

in the attachment of the plans.  16

What else?  Any difficulty with17

the enrollment number?  18

Any catch on the educational19

program that established?  20

VICE CHAIR MILLER:  Well, I mean,21

we have proposed it for its enrollment number22
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of 255.1

CHAIRPERSON GRIFFIS:  Correct.  2

VICE CHAIR MILLER:  And then we3

also have then recommendations whether or not4

to limit the numbers in each building.5

CHAIRPERSON GRIFFIS:  What are the6

recommendations of limiting in 210?7

VICE CHAIR MILLER:  30 students.8

No more than 30 students.  9

CHAIRPERSON GRIFFIS:  That would10

be 214.  11

VICE CHAIR MILLER:  I'm sorry.12

That's 214.  13

CHAIRPERSON GRIFFIS:  That's all14

right and we'll get to that.  It's an15

important aspect understand and I think that16

we'll get to that.  I mean, obviously, the ANC17

is differentiating that all in one condition18

as we are keeping them separate for this.  We19

can certainly add that in.  20

VICE CHAIR MILLER:  Well, maybe21

you can refresh my memory.  Because my22
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understanding was there was a need to limit1

the students at 214 but I thought the 214 was2

eventually going to be converted to all3

administrative use and then those students4

were going to be in 210?  Is that correct?5

So, I wouldn't want to limit the number of6

students in 210 to 225 as proposed by 6-B.7

CHAIRPERSON GRIFFIS:  All right.8

(Whereupon, off the record from9

11:03 a.m. to 11:05 a.m.)10

VICE CHAIR MILLER:  Okay.  I mean,11

I think since this is going to be a condition12

for a long time that we just put the cap on13

the students at 255 and leave it at that for14

now.  15

COMMISSIONER MITTEN:  Well, I16

think that representation was made that -- and17

the plans make it clear that there won't be18

classroom space in the town house at 214 South19

Carolina after the addition is built.  So, I20

think we can -- there's a bridge until the21

addition is built but after that then 21422
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should not be used for classroom purposes1

after that time.  And I think that's what they2

intend and I think that's an appropriate3

condition and then that will help to serve as4

some kind of transition between the school and5

the neighbors.  6

CHAIRPERSON GRIFFIS:  So, say7

again what you think that the condition would8

address?  It would have 30 students?9

COMMISSIONER MITTEN:  Until such10

time as the addition is completed.11

CHAIRPERSON GRIFFIS:  Yes.  But12

this order goes with the completed project.13

I mean, it seems like we established the first14

condition in the fact that it's going to be15

built by the plans that are attached.  16

So, I understand what the intent17

of that is.  I'm not sure -- I think it would18

just confuse if we put a condition that ran19

with the school that was essentially a20

temporary condition.  21

COMMISSIONER MITTEN:  Well, I22
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guess what I'm thinking is that and I can't1

recall precisely.  But I thought that there2

was a time limit on the existing use of 214 --3

CHAIRPERSON GRIFFIS:  Right.  4

COMMISSIONER MITTEN:  -- and so5

they had to come back for that.  6

CHAIRPERSON GRIFFIS:  Right.  7

COMMISSIONER MITTEN:  And so let's8

just say in the event that they couldn't get9

the money to build the addition or whatever10

and it was more the status quo remained in11

place, then they would need something.  12

CHAIRPERSON GRIFFIS:  Right.  13

COMMISSIONER MITTEN:  As it14

related to the use of 214.  15

CHAIRPERSON GRIFFIS:  Right.16

That's absolutely correct and that's actually17

some of the confusion or not confusion, but18

the complexity of deliberating on this is19

exactly why they're here because they're a20

special exception for use of 214 had expired21

and therefore it is timely to have another22
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special exception to continue that use which1

is why it's a little bit different than the2

main building at 210.  3

And so it's an interesting point4

to bring up is, if they decided not to invoke5

a relief if it was successful today, what6

would they happen?7

I think one argument would be that8

they'd have to come back for another special9

exception to make sure that it was a10

continuation of different conditions on 21411

because those conditions of which are under12

approval now would have changed.13

Does that make sense?14

COMMISSIONER MITTEN:  Well,15

perhaps instead of trying to decide precisely16

what the language is.  I think we all agree17

about the intent.  18

CHAIRPERSON GRIFFIS:  Okay.  19

CHAIRPERSON GRIFFIS: 20

COMMISSIONER MITTEN:  And maybe21

the Attorney General's office can figure out22
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exactly how to express that.  1

VICE CHAIR MILLER:  No.  We get2

into trouble sometimes when we do that.  3

COMMISSIONER MITTEN:  Okay.  4

VICE CHAIR MILLER:  I mean, I5

think -- well.  I don't think this is a real6

problem also.  7

COMMISSIONER MITTEN:  Okay.  8

VICE CHAIR MILLER:  I think they9

have been putting that amount of students10

there and no more and it can't accommodate11

anymore as far as I understand the evidence.12

I think the point is to try to13

make these conditions pretty clear and simple14

and where they're really going to have an15

impact.  I mean, 255 is going to be really16

clear.  They can't go over that.  That's their17

enrollment.  That's what everybody can plan18

on. 19

This not more than 30 students in20

this other building.  I don't think it's21

really a problem because I don't think it can22
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accommodate it.  I don't think that's what1

their intent is.  I think their intent is to--2

and we can when we get to it, but conditions3

governing that we could say that that's going4

to be used for administrative purposes or5

something.   6

I think it's a little messy here7

because of the two different orders.  I think8

that's probably part of the problem.  9

CHAIRPERSON GRIFFIS:  Sure. 10

VICE CHAIR MILLER:  But I guess,11

You know, if I felt like the condition was12

really important and really needed that they13

were going to put 50 students in that building14

or something that that was a problem we would15

need to try to work it in.  But I don't see it16

really as a real problem. 17

Maybe we can put in our findings18

what the intent is for this transition or19

something like that.  20

MEMBER ETHERLY:  If I could, just21

to perhaps muddy the waters a little more. 22



55

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

I'm thinking that the spirit1

behind this particular stumbling block is the2

fact that as you move somewhat closer.  I3

mean, granted, the subject properties are4

surrounded by residential so there's not5

necessarily technically one portion of the6

property that's closer to residential than the7

other.  But if you look at the new proposed8

property, if you look at the new addition as9

an increase, if you will or an intensification10

of the school use, is there perhaps -- let me11

phrase it this way.  Was testimony substantial12

enough to suggest that there's a need for a13

condition to help mitigate just how more14

intense that use gets in the new building with15

regard to student activity?  And does that16

perhaps speak to the need for some language17

that gets at the issue of administrative use18

only or limiting classroom -- limiting student19

activity to only the first floor of the new20

space?  21

Again, that perhaps muddies the22
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water a little more, but that's why I'm still1

perhaps hanging in there with Mrs. Mitten on2

the observation of the need for some type of3

clarity. 4

I would -- I would perhaps argue5

that I wasn't overwhelmed by the testimony as6

it related to impacts of a negative nature to7

be mitigated from the standpoint of the use of8

the -- what would be the new space.  But I9

think perhaps is that where you're heading,10

Mrs. Mitten, in terms of the need for some11

clarity there?12

COMMISSIONER MITTEN:  Well, my13

emphasis was on the phasing out of 214 for use14

by students.  I wasn't emphasizing the 3015

student limit that now exists.  So, I don't16

feel strongly about that but I do fee strongly17

about phasing out 214 for anything other than18

administrative.  19

So, I don't have a problem20

Condition Number 2 as it's written as long as21

there's another sentence that says after22
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construction of the addition, the adjacent1

building at 214 South Carolina Avenue, SE,2

shall be used exclusively for administrative3

purposes.  4

And, you know, the 30 student5

thing is not my big point.  6

MEMBER ETHERLY:  The big point is7

at a point certain, no students at all.  8

COMMISSIONER MITTEN:  In 214.  9

CHAIRPERSON GRIFFIS:  But all10

these conditions relate back to the proposed11

plans in Condition 1.  12

But either way, we're looking at13

is the final product, what 214 is used for.14

So, we're not concerned as I understand the15

Board comments, not concerned with the number16

but rather the use.  17

So, if you look over at the other18

proffered condition, I think some of the19

confusion was the testimony that was provided20

and now the findings and conclusions and also21

the proposed orders.  One of them states in22
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the condition says the building may be used1

for Applicant for classrooms and2

administrative offices and support functions3

in conjunction with the Dent Building.  But it4

indicates that it would in no way locate5

classroom or tutorial space above the first6

level of the building.  7

Of course, when you look at the8

plans, it doesn't look as if they're building9

out for a classroom or tutorial space on the10

first level.  That doesn't mean that there11

couldn't be flexibility in the spaces that12

were provided there.  13

Then it gets to the question of14

whether that condition would be conditioning15

a potential or evidence of detrimental impact.16

VICE CHAIR MILLER:  Well, I think17

it does go to the impact on the neighbors. 18

CHAIRPERSON GRIFFIS:  Okay.  19

VICE CHAIR MILLER:  Because that's20

the part of the school that's closest to the21

residents.  22



59

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

CHAIRPERSON GRIFFIS:  It's1

directly adjacent to 216.  And so we're left2

with a condition that's suggesting the total3

number of totals as I've understood that would4

be 210 and 214.  Now the question comes of5

whether the use would be articulated in a6

condition for 214.  Would it preclude the use7

of classrooms, support functions or would it8

add those in and set it to a level of which it9

would be established in 214 on the first10

floor?11

VICE CHAIR MILLER:  I just and12

maybe others can refresh my recollection here.13

Because I thought that I heard that they14

weren't going to use this address for15

classrooms, but I'm not sure if I'm mistaken16

now in my recollection.  17

COMMISSIONER MITTEN:  Did you look18

at the plan?19

VICE CHAIR MILLER:  If they had20

the addition, they wouldn't need to have21

classrooms over the -- 22
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COMMISSIONER MITTEN:  If you look1

at the plans -- 2

VICE CHAIR MILLER:  Yes.  3

COMMISSIONER MITTEN:  -- the4

proposed edition and the use of 214.  On the5

first floor at the front it says faculty6

library/curriculum and professional7

development offices.  There's a kitchen, a8

bath and administrative office at the rear.9

And the second floor say development storage.10

 And the third floor says at the11

front -- I think it's the publication12

director's office, development director13

office.  Behind that there's a conference14

room, a bath and the matriculation officer at15

the very back.  So, no classrooms are intended16

for 214.  17

VICE CHAIR MILLER:  Then if we are18

using this condition, I suggest that we say19

the building may be used by the Applicant for20

administrative office and support functions in21

conjunction with the use of the adjacent Dent22
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Building and leave it there.  1

I'm looking at the proposed2

conditions by the Applicant.  I don't believe3

that we should leave in the classroom4

references. 5

COMMISSIONER MITTEN:  Could you6

tell me what -- when you look at -- what are7

you reading from when you talk about related8

functions or something?  Where exactly are you9

reading from?10

VICE CHAIR MILLER:  Right now I'm11

looking at Exhibit 63.  Applicant's submission12

of draft findings of fact and conclusions of13

law.  And it goes to the -- 14

MEMBER ETHERLY:  Are you looking15

at proposed condition number 2?16

VICE CHAIR MILLER:  Carolina --17

214 South Carolina, Number 2.  Right.  18

Applicant had proposed saying that19

the building may be used by the Applicant for20

classroom and administrative office and21

support functions in conjunction with its use22



62

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

of the adjacent Dent Building at 210 South1

Carolina Avenue, SE, as a private elementary2

school. 3

I'm suggesting that we cross out4

classroom but could leave the rest of that5

sentence.  6

COMMISSIONER MITTEN:  Okay.  As7

long as it -- I just want it clear that --8

well, I would want it clear that it's not9

intended for classroom use.10

VICE CHAIR MILLER:  Right.  11

CHAIRPERSON GRIFFIS:  214?12

COMMISSIONER MITTEN:  214.  13

MEMBER ETHERLY:  Is it -- does it14

help our cause if there is separate but --15

what's the word I'm looking for?  Cooperative16

conditions, if you will, for both of the17

properties?  18

What I've been trying to do is19

work backwards from the impact or the issue20

that we're trying to mitigate here.  And it21

sounds as though there's a little bit of an22
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emergent consensus or at least some agreement1

among the Board that we want to be sure that2

the impact of activities in 214 doesn't3

necessarily cross the line, if you will from4

the standpoint of the adjacent residential5

properties.  6

Is it perhaps helpful to break out7

the conditions and simply do conditions for8

210 and 214 separately?  I wouldn't anticipate9

them to clash in anyway.  But it sounds as10

though there is perhaps a certain uniqueness11

with regard to at least this part of 214.  So,12

maybe it's only just with regard to this13

particular issue.  14

VICE CHAIR MILLER:  Well, so some15

of the conditions could just be the same in16

both orders but some could be particular to17

one.  Like this one is particular to how this18

building can be used.  19

MEMBER ETHERLY:  Agreed.  For20

example, and the reason why I offer that21

suggestion is.  The Office of Planning's22
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November 21st Report, Exhibit Number 44, had1

language on page 4 of 6 at Condition Number 32

that at one point it had been proposed by the3

Applicant and I don't think it's materially4

different from where we are today.  But the5

language of it I think gets to the spirit of6

where Mrs. Mitten was initially.  And that is7

the issue of.  We understand and recognize8

that there's going to be a need to move9

students back and forth between the two10

buildings at some point during construction.11

The issue is, however, at a point certain, we12

want to be sure that there's a limitation on13

the size, if you will, the intensity of14

student activity in 214.  15

So, that condition read no more16

than students shall be allowed in the premises17

at any given time.  Nevertheless, the18

Applicant shall have the flexibility to shift19

students between the premises and the adjacent20

Dent Building at 210 South Carolina Avenue,21

SE, provided that in no event shall more than22
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255 students be enrolled in the aggregate in1

both properties.  2

That's a mouthful, but does that3

language perhaps help get a little bit to --4

and I'd be more than happy to perhaps look5

towards the Office of Attorney General or6

others for guidance.  7

VICE CHAIR MILLER:  Mr. Etherly,8

I just want to note that in Exhibit 25, the9

Applicant did make the representation.  It's10

a prehearing statement that if the addition is11

approved, then they can revise the use of the12

building at 214 to include all the13

administrative offices.  14

So, I just think it would be15

cleaner if we just say in the order that goes16

to 214 that it's going to be used for17

administrative office and support functions18

and cross out all the references to19

classrooms.  20

And, therefore, there's not really21

a need to limit the students in the building22
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because it's not going to be used for students1

or by students.  We don't have to get into2

that whole thing.  3

COMMISSIONER MITTEN:  How about4

this?  We have -- we have the proposed5

Condition Number 2 for the main building which6

is the number of students enrolled in the7

school shall not exceed 255 (including at the8

premises and at the adjacent building at 2149

South Carolina Avenue, SE.)10

Next sentence including this will11

now take off on the other Condition Number 212

for 214.  The building at 214 South Carolina13

Avenue may be used by the Applicant for14

administrative office and support functions in15

conjunction with its use of the adjacent Dent16

Building at -- well, in conjunction with its17

use of the adjacent building at 210 South18

Carolina Avenue as a private elementary school19

and leave it at that?  20

VICE CHAIR MILLER:  Okay.  I21

forget already what you exactly said in your22
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first line.  1

COMMISSIONER MITTEN:  I basically2

said -- 3

VICE CHAIR MILLER:  I got the4

second one.  5

COMMISSIONER MITTEN:  -- 255.  6

VICE CHAIR MILLER:  255.  7

COMMISSIONER MITTEN:  And8

administrative office and support functions in9

214 after the construction of the addition. 10

VICE CHAIR MILLER:  Great.11

Because I don't know all that was in the12

parenthesis, but I guess I just think it13

should be as clean and simple as possible.  14

CHAIRPERSON GRIFFIS:  Excellent.15

So, it's decided.  Let's move ahead.  16

I think obviously the intent is17

there and the question -- the whole point is18

the fact that there is a different use of 21419

once the entire application, once the plans20

are invoked.  One the addition is made, the21

connection is made.  We'll make sure that the22
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words in the condition read specifically to1

address all that, because I think we're all in2

consensus of what should be said.  3

VICE CHAIR MILLER:  Just so --4

CHAIRPERSON GRIFFIS:  Sure.5

VICE CHAIR MILLER:  -- that, I6

wouldn't want OAG to misconstrue anything in7

it.  8

I think a lot of this explanation9

about the transition and stuff it's better put10

in the findings than the order.  11

CHAIRPERSON GRIFFIS:  I agree.  12

VICE CHAIR MILLER:  And the13

conditions would be pretty straightforward.14

CHAIRPERSON GRIFFIS:  I agree.  15

VICE CHAIR MILLER:  Okay.  16

CHAIRPERSON GRIFFIS:  In fact, in17

the written submission from the Applicant they18

do it very well in addressing if this was19

approved, this was the use of 214.  And if not20

approved, they had a whole different scenario21

of which we're not taking up at this time.  22
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So, there it is and it's a good1

citing of Exhibit 25 also for OAG to look at2

as they look at the understanding of the3

condition.  4

So, moving on then.  If we were to5

look at -- perhaps it's easier, although we do6

have several around.  We could look at Exhibit7

114 and add or subtract as we move forward. 8

This condition of the education9

program that was proffered by the Applicant10

and was also addressed in terms of the after11

school programs and also the day programs.12

Any corrections, edits on that? 13

COMMISSIONER MITTEN:  No.  14

CHAIRPERSON GRIFFIS:  The faculty15

and staff.  There's 38 provided no more shall16

be more than 43 faculty and staff employed in17

the aggregate in both properties.  That was a18

combination of those that would be in 214 and19

also in 210.  20

Questions?  Comments on that?  21

The bigger issue is the outside22
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parking spaces, which were laid out to1

accommodate 20 automobiles during the normal2

daytime hours of operation and three school3

buses at night as shown in the plans. 4

We had talked extensively about5

that and about how they were getting in and6

out, the efficiency of it.  7

There was a heck a lot of8

programming involved.  I think it's probably9

not unbelievable that it will be able to be10

implemented once people get the rhythm of11

pulling in.  12

What was fairly understandable in13

the presentation as I saw it was the fact the14

school starts and ends at a particular time,15

so the teachers are coming in at about the16

same time if not exactly the same time and17

leaving somewhat coordinately.  I didn't see18

any difficulty in having that stacked program19

packing.  20

What comes up is the issue is21

during the days, the school buses when they're22
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not in use, where shall they be?  We had1

talked about some during construction or2

temporarily using an off-site location of3

which there could not be long-term use4

assigned.  Of course, that's understandable.5

However, where it's important for6

these buses to be when not picking up,7

dropping off or in use.  8

Take comments on that.  9

COMMISSIONER MITTEN:  I think that10

what's been proposed by the Applicant is a11

little too flexible because I think on the one12

hand I don't think we want the school buses13

parked in front of the building anytime14

they're not in use, which could be literally15

around the clock.  And I think -- so that's16

too flexible.  They didn't want to be tied to17

or they were not able to be tied to a specific18

off-street location because they couldn't get19

a long-term commitment from results.  20

So, what I would like to suggest21

is that the conditions say during the day if22
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the school buses are not in use, they shall be1

parked in an off street location and then that2

gives the Applicant flexibility to make3

whatever arrangements they need to make.  They4

can park them on the subject property.  They5

can park them at Results. They can park them6

with, you know, any other facility that has7

some parking where they can move the buses.8

But it would get them off the street during9

the day and in the evening for that matter.10

I mean, actually it's, no.  Just11

during the day.  12

CHAIRPERSON GRIFFIS:  Any other13

comments on that?  14

Very well.  Normal hours of15

operation.  16

Any discussion on that?  8:00 a.m.17

to 6:00 p.m., Monday through Friday? 18

How about the functions?  Cover19

more persons and limited functions?  Seems20

very articulate and in fact the last sentence21

says something that we've come to know very22
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well in terms of some of these conditions if1

facilities in the building would not be made2

available for commercial purposes.  3

Very well.  There's a condition of4

lighting.  The exterior lighting of the5

building.  6

Any comments on that?  It would be7

provided so they wouldn't shine into8

neighboring properties.  9

Condition Number 9 goes to the10

fact that this would incorporate all previous11

orders and conditions therein pertaining to12

the subject property.  It's being indicated13

that they would remain in effect unless in14

conflict with this order.  15

I don't support that condition at16

all.  I think that it's fundamentally17

confusing and in its face is conflicting. 18

Condition Number 9 is as proposed.19

But, however, it does seem to address what Ms.20

Mitten was going to is that we have a time21

period of which before this comes into full22
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play and all these conditions which we're1

addressing of the new but permanent situation,2

it seems to me we could reword Condition3

Number 9 and say that all previous orders and4

conditions therein pertains to the subject5

properties.  We can make it plural and going6

to both, that would remain in effect until the7

issuance of a certificate of occupancy for8

those plans as outlined in Condition 1.  In9

which case it would satisfy everything.  10

Any comments on that?  11

COMMISSIONER MITTEN:  I like that.12

CHAIRPERSON GRIFFIS:  Excellent.13

Ms. Miller?14

VICE CHAIR MILLER:  I'm sorry, I'm15

not sure what you just did.  16

CHAIRPERSON GRIFFIS:  Good.  I17

will explain to you that we can certainly have18

it.  But it addresses what happens at the19

functioning of 214 and 210 for that matter20

until this is built.  So, until this actually21

can be implemented all these conditions.  So,22
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we'll just run it as it is currently.  1

The fact that we provide staff2

incentives is Metro Check.  I think that's an3

excellent order, condition rather.  4

Number 10 that would obviously5

encourage public transportation and car pool6

use from the premises. 7

Any objection to adding that8

proffered condition?  Very well.  9

They do have a Condition Number 1110

that allows for the minor flexibility to the11

revisions.  We can assess whether we keep that12

in or not.  I don't think it's required or13

needed.14

Okay.  Anything else?  Any other15

comments?  Questions?  16

VICE CHAIR MILLER:  I'm sorry.  I17

just want to backtrack.  18

You had a problem with 9 saying19

that all previous orders and conditions20

pertaining to the property remain in effect21

unless some conflict with the order?22
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CHAIRPERSON GRIFFIS:  Right.  1

VICE CHAIR MILLER:  Did you have2

a problem with that one?3

CHAIRPERSON GRIFFIS:  No.  4

VICE CHAIR MILLER:  Oh, okay.  I5

thought that's what I heard you say.  6

CHAIRPERSON GRIFFIS:  I just7

changed it.  8

VICE CHAIR MILLER:  Okay.  You did9

another version of that one?10

CHAIRPERSON GRIFFIS:  Right.  11

VICE CHAIR MILLER:  Okay.  12

CHAIRPERSON GRIFFIS:  Okay.  Any13

other aspects to any of those?  Any of the14

other proffered conditions in addressing on15

this?  16

Do you want to go to that one?17

214?18

(Whereupon, off the record from19

11:33 a.m. to 11:33 a.m.)20

MEMBER ETHERLY:  There was an21

additional condition proposed regarding air22
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conditioning units in Exhibit 114, Condition1

Number 9.  I don't know if you want to address2

that one or not?  Or perhaps you overlooked3

it. 4

CHAIRPERSON GRIFFIS:  Yes.  No.5

It's an excellent point.  I was just getting6

to that.  And I think that's a good one as we7

had talked about.  8

And, in fact, there were two9

points in the hearing that that was addressed.10

One was in the initial Applicant's11

presentation about the attenuating surround of12

the roof top structure.  And then in some of13

the neighbor's testimony there's a point of14

which there are condensers, on a little bit15

above grade on the property line and I think16

that in the last questions if I recall17

correctly, the Applicant was asked, could you18

not move those to the roof.  And they said19

they didn't think it was a problem.  20

So, in all those aspects, I think21

that it would be appropriate to address that.22
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I'm not sure how we say it, but I'll leave it1

at that.  2

I think we should have those3

condensers moved up off of the property line4

and the grade line and put, especially with a5

whole redoing of the structure, it seems that6

they could accommodate that.  7

COMMISSIONER MITTEN:  I think the8

note is intended to say that they investigated9

moving them and that's not going to be10

practical.  And that's why the condition is11

being proffered about having the acoustic12

screen and keeping them where they are.  13

CHAIRPERSON GRIFFIS:  I mean I14

don't disagree.  I mean, I read this as they15

are anticipating some problems potentially16

with HPRB in terms of reviewing the17

enlargement of the penthouse structure.  18

COMMISSIONER MITTEN:  No.  I think19

-- I think -- I don't think it's HPRB.  I20

think it's that if they do move these units to21

the roof, then the amount of HVAC equipment on22
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the roof is increased and there's a different1

kind of noise impact that will result.  So,2

what they're suggesting is they need to get3

HPRB's approval and publici space permit but4

then pending those approvals, they'll screen5

the air conditioning units where they are6

rather than moving them and creating a7

different kind of problem.  But I don't think8

it's an HPRB problem to move them.  9

CHAIRPERSON GRIFFIS:  Okay.  10

Are you okay with that? 11

COMMISSIONER MITTEN:  I'm12

satisfied with the effort.13

CHAIRPERSON GRIFFIS:  Okay.  Let's14

move ahead then.  15

What else?  16

COMMISSIONER MITTEN:  Well, the17

other condition in the version that Mr. Mann18

was reading from has to do with vents along19

the alley.  20

CHAIRPERSON GRIFFIS:  Oh, right.21

Yes.  Let's get to that.22
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Any difficulty with the wording of1

that?  The fence may be movable.  It is will2

subject to approval of HPRB but it would --3

the Applicant would install a fence between4

the reconfigured parking lot and the abutting5

public alley.  6

COMMISSIONER MITTEN:  I don't have7

an issue with it.  8

CHAIRPERSON GRIFFIS:  Excellent.9

Posting signs?  Condition?10

Comments?  Any objection to keeping that in?11

I don't hear any objection.  Let's12

move ahead.  13

The Applicant will provide faculty14

and staff to the center.  We've had that in15

duplicative of the other conditions that were16

addressed in the previous order which is 1317

here on this list that we're looking perhaps18

on page 14 is duplicative of what we've19

already addressed and then minor revisions. 20

I think that addresses all of the21

elements that I had in my notes unless others22
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had other comments on that or which we could1

get to?  Okay.  2

Are there any other then?  If3

we're looking at combining and making it4

absolutely confusion for everyone, the 214 and5

214.  Are there any other conditions that went6

to or the deliberation of the -- well, it's7

two things.  One was to take up the conditions8

but also have an actual motion on 17541.9

We'll get to that in a minute, I suppose.  10

All right.  anything else on this11

then?  12

VICE CHAIR MILLER:  Which thing?13

CHAIRPERSON GRIFFIS:  On the first14

one?  It's 40 which is just the -- is the as15

you have stated.  I believe it's your motion,16

is it not?  17

MEMBER MANN:  I don't think we18

need a motion.  19

CHAIRPERSON GRIFFIS:  No.  we have20

a motion.  I'm sorry, Ms. Mitten didn't21

officially second it.  22
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COMMISSIONER MITTEN:  And I'd be1

happy to amend it to include 17541.  2

CHAIRPERSON GRIFFIS:  Excellent.3

Let's do that then.  You would amend your4

motion to have -- we'll go ahead, but it will5

be for approval of a special exception.  Is6

that correct?  7

COMMISSIONER MITTEN:  Yes.  8

CHAIRPERSON GRIFFIS:  Okay.  In9

which case, let's address the special10

exception requirement for all those conditions11

which will relate to that as we are looking at12

a more of a combined element of these two.  13

COMMISSIONER MITTEN:  Well, if I14

could just speak in general without going into15

a lot of specifics because I think the record16

is fairly clear.  Is with the -- if the17

addition -- if the -- basically the status quo18

will be maintained until the addition is built19

at 214 and then I think whatever impacts there20

will be will be reduced as it relates to 21421

by the fact that students will no longer be22
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taught in 214.  1

So, I think that we didn't hear2

testimony about existing adverse impacts3

related to the use of 214 and I think those4

will only become -- they will only be reduced5

as the edition is built.  So, I think in6

general that speaks to the fact that the test7

has been met as it was met in the past by a8

special exception. 9

CHAIRPERSON GRIFFIS:  Okay.  And10

there are several things that relate11

specifically to this special exception which12

was independent of the Dent School.  13

Are you -- is it the Board's14

perspective that we would condition the number15

of faculty and staff that would be at the16

premises of 214?  17

Do you want to say that on the18

record, Mr. Mann?19

VICE CHAIR MILLER:  No.  I don't20

know we would do that.  I mean, there's going21

to be a certain physical limitation just based22
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on the square footage.  1

CHAIRPERSON GRIFFIS:  Okay.  In2

which case would we add this to the conditions3

that went to the Dent School which would set4

obviously the kinds of operation that would5

set the other elements of specificity. 6

The two other pieces then that I7

see that are somewhat unique and I absolutely8

agree with you and I think the building itself9

and the layout as proposed will dictate a10

functioning element of which may be 8 and may11

be 12.  But I didn't see that that level was12

of a particularity that would be conditioned.13

We have one condition that was14

proposed that existing non-street parking in15

front of the subject building shall not be16

restricted.  I wasn't sure whether that really17

came up or whether -- I know we would not be18

able to have a condition on public parking19

areas.  20

The other piece was the Applicant21

would maintain a community liaison.  It would22
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meet with concerned neighbors and other1

interested parties.  2

I'll hear comments on that.  I3

don't have any difficulty in having that as a4

clarative condition in coordination.5

And the last piece was the aspect6

of time.  This did run with a time limit on it7

as the Dent School did not.  But I think we8

have several opportunities or proposals that9

will look to be continued in 214.  It's10

restrictive of a time limit.  We could add it11

to the Dent School as it is a new program and12

non-student use and not have a time limit on13

it.  14

I'm open to comments on that.  15

Ms. Miller?16

VICE CHAIR MILLER:  Yes.  I'm17

inclined not to give it a time limit and to18

kind of merge more of these conditions19

because, I don't know.  It seemed we were just20

talking about the community liaison.  That21

doesn't really just apply to this building.22
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It applies to the school.  1

So, that would be the same.  The2

hours of operation are the same.  The3

enrollment is the same.  The faculty and staff4

limits should be the same.  5

So, I'm just trying to get this6

simpler.  What's different with respect to7

this building is that it's used for8

administrative purposes and Board functions.9

 CHAIRPERSON GRIFFIS:  Excellent.10

VICE CHAIR MILLER:  I don't know11

whether also perhaps, I see a condition that's12

proposed relating to use of the building on13

weekends or evenings.  And maybe that could be14

more limited because it's closer to the15

residences.  16

I guess I just want to compare17

that to the other limitation for 210 -- for18

the main school.  19

CHAIRPERSON GRIFFIS:  As it's20

somewhat awkward by the Applicant this21

condition, we can use -- I wasn't aware and it22
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certainly didn't resonate the testimony that1

went to the use of that on the weekend.2

Obviously, it's difficult for us to condition3

if there is incidental use of that that is4

directly relating to the school function. 5

I don't see how we would start to6

condition that -- 7

VICE CHAIR MILLER:  You know -- 8

CHAIRPERSON GRIFFIS:  Go ahead. 9

VICE CHAIR MILLER:  Well, I was10

just going to say that if this building is for11

administrative use only basically, then it's12

not going to be used for activities in the13

evening or community stuff.  You know, it's14

administrative purposes.  So, I think we don't15

need to limit it further, unless other people16

see it differently.  17

CHAIRPERSON GRIFFIS:  Comments?18

COMMISSIONER MITTEN:  The only --19

I don't have -- I'm not worried about the20

limitation.  I guess the one thing as I look21

ahead over time, I think the reason why the22
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limitation existed is because periodically --1

you know, the reason that this is in use by2

the school is because they needed more space.3

So, if the day were to come when4

they wouldn't need the space, then the5

expectation would be that this would revert to6

being a dwelling.  7

So, rather than have them8

periodically have to come back and check in,9

rather than deal with it with a time10

limitation, I just would want to have a11

condition that's entirely consistent with what12

they represented to us, which is there will be13

no internal connection between 214 and the14

adjacent structure, so that 214 will remain a15

separate building which will allow, if the day16

should come, when 214 could revert to a single17

family use that it would be physically able to18

do that and it wouldn't be part of this larger19

building then.  And they represented to us20

that there would be no internal connection.21

I would just like to make that a condition. 22
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VICE CHAIR MILLER:  I guess I have1

some hesitation with doing that.  And it might2

be a little off, but I think it's like, you3

know, what if for like emergency sheltering in4

the future plans, that it's good to have an5

internal connection or something.  6

I don't know that that precludes7

the ultimate reversion if that were desired8

sometime in the future to a town house.  9

COMMISSIONER MITTEN:  Well, I10

think the -- the reason that it's important is11

because if 214 is able to be integrated into12

the balance of it, it becomes part of that13

building and everything is a single building.14

And then if they were to consolidate the lots15

for instance, then this could be -- not only16

would there be a physical impediment, but17

there could be a legal impediment to returning18

it to single family use.  19

So, I'm saying.  They represented20

to us that there would be no internal21

connection.  I'm saying that we should22
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preclude that and in the event that there1

comes some situation where they would find2

that desirable, I think they can come back to3

the Board.  But they won't have to do that4

because of an artificial time limitation. 5

VICE CHAIR MILLER:  Let me ask you6

just one other thing.  7

I understood that perhaps, you8

know, originally that was the rationale for9

the term for the town house property.  But I10

don't remember a lot of evidence in this11

hearing about the importance of that being12

able to revert back.  13

COMMISSIONER MITTEN:  Well, we did14

hear testimony that -- we had testimony that15

had to do with the original representation16

that it was temporary.  17

We had testimony from certain18

individuals that wanted 214 returned to19

dwelling use now in the context of this20

proceeding. 21

We heard testimony from neighbors22
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that they wanted more of a buffer.  This1

wouldn't be a buffer for whoever would be the2

person who would buy 214.  But it would be3

more of a buffer for the people down the block4

if this were actually a dwelling.  5

So, I think there's reasons why6

that's desirable, plus for the same reason7

that it's desirable that Dent School is a8

historic structure, remains its original use.9

It's the same reason that it's desirable that10

214 should some day return to its originally11

designed use as a historic row house. 12

VICE CHAIR MILLER:  Okay.  I guess13

I basically disagree because the rationale for14

our granting the relief here is that they need15

the space.  So, I don't see how they -- how we16

anticipate that it's going to -- 17

CHAIRPERSON GRIFFIS:  There's18

noting Ms. Mitten's concern of not having them19

connected, looking at the evidence that's20

submitted.  I think it would be particularly21

difficult for them to connect them.22
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One, all this discussion of the1

need for space, they're going to have to2

obviously reduce space to make a quarter.  But3

that's not fundamentally difficult, I would4

assert.  However, looking at their sections,5

their floors don't align.  And so I think what6

you'd find is that they'd have to gut the7

entire building, replace the floors, redo the8

windows -- the window lines differently in9

order to make a physical connection to it.  10

It seems like a huge project that11

would have some sort of, if not just historic,12

some sort of impact that might actually be13

precluded from being addressed.  14

COMMISSIONER MITTEN:  I don't know15

the answer to this question but maybe you do.16

For the kind of connection that17

would be required to make this a single18

building, does that have to be a physically19

practical connection or just a connection?  20

CHAIRPERSON GRIFFIS:  Connection21

above the first floor.  22
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COMMISSIONER MITTEN:  Right.  So,1

they could just open a -- they can just open2

something up.  It doesn't even have to -- you3

know what I'm saying?  So, you've just given,4

I think, a bunch of reasons why it wouldn't be5

a problem to put in that preclusion because6

it's unlikely to happen.  So, I don't'7

understand all the resistance to putting int8

he preclusion. 9

VICE CHAIR MILLER:  How would you10

feel about putting it in the findings instead11

of a condition and our conditions are supposed12

to be for the purpose of mitigating13

anticipated adverse impacts?  And that's14

really isn't anticipated.  15

COMMISSIONER MITTEN:  I think it16

is mitigating anticipated adverse impacts17

which is if this building were -- if 214 were18

permanently precluded from being able to19

revert to single family use, that's an adverse20

impact if it were permanently precluded.  21

So, we're saying in this case22



94

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

because this is, you know, this is a -- this1

school is a nonprofit.  It provides, you know,2

a significant public purpose, that's allowable3

but on a permanent basis, notwithstanding what4

may happen with the school, I think that's a5

potential adverse impact.  And I think that6

this is appropriate as a condition.  7

MS. MONROE:  Can I just mention8

one thing here?  9

I think these are the most recent10

plans.  I don't know.  But if there's no11

connection shown on the plans, they can't put12

a connection in because they are bound by the13

plans that are before the Board.14

So, maybe that's condition enough,15

I don't know.  But whatever the plan says is16

what they're supposed to be doing.  17

In fact, the first condition is18

you're bound by your plan.  So, I'd have to19

look at them.  20

COMMISSIONER MITTEN:  I think21

that's it.  I think making it explicit is22
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important.  What Ms. Monroe just articulated1

is yet another reason why there shouldn't be2

resistance to having it be a condition.  3

I'm willing to move on if people4

aren't supporting it, although I fail to5

understand why.6

MEMBER ETHERLY:  I would tend to7

agree with Ms. Monroe's interpretation and8

also Mrs. Miller's position.  I understand the9

spirit I think in which Mrs. Mitten is trying10

to move and I wanted to make it through the11

balance of the morning with complete agreement12

with Mrs. Mitten and I've been doing a13

wonderful job thus far, but unfortunately will14

have to divert at this particular point on15

that issue.  16

I think the plans provide enough17

protection in this area and I can't say that18

I strongly recall major testimony.  Again, I19

understand the spirit, and that is at some20

point anticipating the return of this21

property, the additional property to22
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traditional residential use, if you will.  But1

I don't think anything in this case or in2

these plans as approved would preclude that3

from happening. 4

Thank you, Mr. Chair.  5

CHAIRPERSON GRIFFIS:  Excellent.6

Thank you very much.  7

And I would note that I think it8

was off the record actually you inquired and9

actually stated that fact that there was no10

physical connection as Ms. Monroe has just put11

also on the record, which is an important12

piece to acknowledge.13

I would tend to agree.  I think we14

ought to move forward on this and articulate15

very specifically in the findings of fact that16

which is established an existing condition17

that of the four levels of the two that are18

shown in the evidence and the drawings in the19

sections and the fact that there is not shown20

in this application the connection between the21

physical connection and communication between22
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214 and 210.  1

Anything else?  2

Ms. Miller?  3

Ms. Mitten?  4

Very well.  Is there anything else5

on either of the the applications or the6

relief sought or conditions?  7

Further articulation or further8

discussion?  Deliberation on the tests, the9

variances or Special Exception 206?  10

VICE CHAIR MILLER:  Yes.  11

VICE CHAIR MILLER:  I just want to12

seek a clarification now how we're going to13

present these conditions?  Are we going to14

have the same conditions repeated with respect15

to each application that apply to both and16

then have ones that apply just specifically to17

those applications also set forth with respect18

to the individual application?19

CHAIRPERSON GRIFFIS:  Frankly, I20

think it makes a heck of a lot of sense to21

have a single order that encompasses two of22
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the applications.  And then each of the1

conditions would obviously comply -- would be2

addressed to 210 and 214, the entire project3

site unless noted that it was specific to one4

or the other.  5

VICE CHAIR MILLER:  Good.  6

CHAIRPERSON GRIFFIS:  Okay.7

Anything else?  8

Any other comments?  Questions?9

Clarifications?  Deliberations?10

If there's nothing further than,11

I would take in its entirety both applications12

and the two motions that are before us.  Both13

have been conditioned and if there's no14

difficulty, we can proceed with both of them15

together?  16

And I would ask for all in favor17

of the motion signify by saying aye.18

(AYES)  19

CHAIRPERSON GRIFFIS:  And opposed?20

Abstaining?  21

Very well, let's record the vote.22
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 MR. NYARKU:  Staff would record1

the vote as five to zero to zero.  This is on2

the motion of Ms. Mitten to approve the3

application as conditioned.  Seconded by Mr.4

Etherly. 5

The staff understands that this6

vote also includes Application 17541.7

Correct?8

Also in support of the motion, Mr.9

Griffis, Ms. Mann and Ms. Miller.  10

CHAIRPERSON GRIFFIS:  Excellent.11

Thank you very much.  Thank you all very much.12

Thank you, Ms. Mitten.  We13

appreciate it.  14

Let's move ahead then to the next15

case.  16

MR. MOY:  The next case for17

decision is Application No. 17521 of 601-64518

of H Street Ventures, LLC, pursuant to 11 DCMR19

3103.2, for a variance from the lot occupancy20

requirements under Section 771.21

The staff notes that a special22
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exception from the ground floor level ceiling1

height provisions was amended and was2

withdrawn.  This was to allow the construction3

of a new mixed-use residential and commercial4

building on a lot that has 6,000 square feet5

or more of land under subsections 1320.4 and6

1325, in the H Street Northeast Neighborhood7

Commercial Overlay District.  That's HS/C-2-A8

and HS/C-2C Districts, at premises 601-645 H9

Street, NE, Square 859, Lot 177.  10

Staff also notes that the11

application had been amended to include12

variances from the residential recreation13

space requirements under Section 773, Special14

Exception from the lot occupancy requirements15

under Subsection 1325.4.  Special Exception to16

permit a relocated curb cut on H Street under17

Subsection  1303.2.  And a Special Exception18

for a 35 foot extension of a lesser19

restrictive district into a more restrictive20

district under Section 2514.2.  21

Okay.  On December 5th, 2006, the22
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Board completed public testimony, closed the1

record and scheduled its continued decision on2

February 6, 2007.  And the reason is the Board3

bifurcated its decision on December the 5th.4

Staff would note that on December5

the 5th, the Board approved the following6

zoning relief on a vote of five to zero to7

zero.  This is (1) a variance from the lot8

occupance requirements under Section 772,9

variance from the residential recreation space10

requirements under Section 772.  Special11

Exception for the lot occupancy requirements12

under Subsection 1324.4 and Special Exception13

for a 35 foot extension of a lesser restricted14

district into a more restricted district under15

Section 2514.2.  16

So, what's before the Board are17

the merits of the remaining zoning relief.18

Very quickly, there were four19

primary sections.  The first one being the20

special exception for construction of a new21

mixed-use residential and commercial building22
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on a lot that has 6,000 square feet or more of1

land under Subsection 1320.4(f).  That's in2

the H Street NE Neighborhood Commercial3

Overlay District. 4

Number 2, is the Special Exception5

requirements under Subsection 1325 in the H6

Street NE Neighborhood Commercial Overlay7

District.  Specifically, it's the narrow8

design aspects of 1325.1 A through F.9

Third, the Special Exception to10

permit a relocated curb cut on the H Street11

under Subsection 1303.2.  12

And, finally Special Exceptions in13

the Neighborhood Commercial Overlay District14

pursuant to Section 1304.1.15

Very quickly on the filings, Mr.16

Chairman.  17

The Applicant has made a filing on18

January the 30th, 2007, and these are the19

refined elevations for the project basically.20

And that's identified as Exhibit 105.  We also21

have a series of filings in support of the22
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application.  1

The first is from the Sixth and H2

Street Northeast Neighborhood Association and3

that is identified as Exhibit 106. 4

Second, Stanton Park Neighborhood5

Association, also in support and that is6

Exhibit 107.  7

Third is the letter in support8

from the ANC 6-A which is identified as9

Exhibit 108.10

And, finally, also a letter in11

support from the H Street Main Street,12

identified as Exhibit 109.  13

In conclusion, we also have the14

final filing from DDOT which is their15

supplemental report which it's in your case16

records which was delivered to you yesterday.17

And that's dated, of course, February the 5th18

and it's identified as Exhibit 110.  19

So, basically, that completes the20

status briefing and staff prepared to go into21

any specifics.  22
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CHAIRPERSON GRIFFIS:  Excellent.1

Thank you very much, Mr. Moy.  There's an2

awful lot to get through as you well said.3

We had decided other aspects of4

this entire application prior to today's5

deliberation.  That was for the variance6

77273, Special Exceptions under 1324.4 and7

also under 2514.  8

What is before us today as Mr. Moy9

has indicated is our special exceptions under10

1320.4, 1325.A-F and also 1303.2 and 1304.1.11

I think it is appropriate to move12

straight away under a motion for approval of13

these special exceptions and I would ask for14

a second on that.  15

MEMBER ETHERLY:  Second, Mr.16

Chair.  17

CHAIRPERSON GRIFFIS:  Excellent.18

Thank you very much, Mr. Etherly.  19

Let's go right into -- although20

I've made the motion, I have some concern in21

terms of what is being presented to us.22
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Obviously, we have a consensus of approval1

from the H Street Main Street, the ANC and2

also Stanton Park.  They've all signed3

identical letters.  4

And the issue for me is we were5

being charged in terms of Chapter 13 in the6

Overlay and we allowed for additional time for7

coordination of the design aspects and the8

design guidelines.  Basically, will this9

application fit that, the letter of the design10

plan and design guidelines?  11

I'm not sure.  I mean, I can12

somewhat assume what's changed, but we only13

received elevations and not plans.  And so I14

guess my point is that it would have been more15

helpful if we actually were brought into the16

substance of all this great consensus.  17

But be that as it may, we have18

what we have before us.  19

I'll open it up for further20

discussion/deliberation.  21

VICE CHAIR MILLER:  I just want to22
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say to that point at least that I think1

there's evidence in our record that the2

community and the Applicant have worked very3

hard and very closely on this application and4

come to consensus on it.  And I think that's5

a good thing. 6

And then I think it's our job then7

next to make sure that it complies with the8

regulations.  9

CHAIRPERSON GRIFFIS:  Excellent.10

Well, said. 11

Why don't we do that then?  12

VICE CHAIR MILLER:  Well, okay. 13

I think that to begin with we go14

to 1325.1 which sets forth the criteria for15

special exception for an application that16

falls within 1320.4(f) which this one does. 17

And the first one is that -- first18

criteria is (a) project is consistent with the19

design intent of the design requirements of20

Section 1324 and the design guidelines of the21

H Street Northeast Strategic Development Plan.22
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I do note that we have in our1

record to look at submissions by the Applicant2

of -- well, they're entitled Confirmation of3

Compliance of the 601-645 H Project with H4

Street Strategic Plan Design Guidelines,5

numbering 1 through 58 basically divided into6

two parts. 7

This goes to, for instance,8

development guidelines, architectural9

standards, store fronts, awnings, canopies,10

windows, door, roofs, parapets, cornices,11

walls, etcetera.  12

CHAIRPERSON GRIFFIS:  Do you find13

that it is in compliance with the design14

guidelines?  15

VICE CHAIR MILLER:  I think --16

I think this is a good showing that it17

is.  I mean as a lawyer I, you know, I can see18

what they've done, but I don't have a separate19

evaluation.  20

CHAIRPERSON GRIFFIS:  Okay.  21

VICE CHAIR MILLER:  I would, you22
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know, perhaps as an architect you might be1

able to put a different look in it.2

CHAIRPERSON GRIFFIS:  What you're3

saying though, however, is that there's no4

persuasive evidence in the contrary in the5

record?6

VICE CHAIR MILLER:  That's7

correct.  8

CHAIRPERSON GRIFFIS:  Okay.9

Excellent.  10

Anything else?  Anything else on11

those aspects?  12

Pardon me?  13

VICE CHAIR MILLER:  On A?  You14

were saying on A or on the whole --15

CHAIRPERSON GRIFFIS:  On any of16

them.  I mean you can move to 1303. You're in?17

VICE CHAIR MILLER:  I'm in 1325.118

A through F.  We just looked A.  19

CHAIRPERSON GRIFFIS:  Right.  20

VICE CHAIR MILLER:  The design21

guidelines consistency.  22
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Next is B, the architectural1

design of the project shall enhance the urban2

design features of the immediate vicinity in3

which it is located.  4

CHAIRPERSON GRIFFIS:  Do you find5

it does that?6

VICE CHAIR MILLER:  Yes.  I do.7

CHAIRPERSON GRIFFIS:  Others?  8

Excellent.  Let's move ahead then.9

Next we get into the traffic and10

parking issues, but first C, vehicular access11

and egress shall be located and designed so as12

to encourage safe and efficient pedestrian13

movement, minimize conflict with principal14

pedestrian way, function efficiently and15

create no dangerous or otherwise objectional16

traffic conditions.  17

I think this goes to where they18

want to add the curb cut in the middle of the19

block.  Correct me if I'm wrong, but I think20

this also overlaps with 1303.2 in the overlay.21

No driveway providing access to a designated22
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roadway to require parking spaces or loading1

berths will be permitted.  2

And they have a good traffic study3

that suggests doing this and I think that DDOT4

is also in support of that.  5

CHAIRPERSON GRIFFIS:  Right.  I6

would agree with those comments.  I think the7

DDOT report was informative, although we've8

had limited time to get through all the9

details of it.  I know it was very informative10

in addressing the specific elements of this.11

VICE CHAIR MILLER:  I mean, my12

understanding from that is that even in the13

present situation before all this development14

is added that there's a great deal of15

pedestrian crossing in the middle of the block16

which creates a hazard to them.  17

CHAIRPERSON GRIFFIS:  Very good.18

VICE CHAIR MILLER:  Okay.  Moving19

on to D, parking and traffic conditions20

associated with the operation of a proposed21

use shall not adversely affect adjacent or22
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nearby residences.  1

I think that's when we also2

perhaps should look at the -- there are a lot3

of conditions imposed.  Well, there are some4

conditions imposed -- proposed by DDOT here.5

CHAIRPERSON GRIFFIS:  Okay.  In6

terms of maintenance, the one-way operation on7

Seventh Street.  Those conditions?  Okay.  8

VICE CHAIR MILLER:  In DDOT's9

report of February 2nd, 2006, they proposed10

nine conditions.  In general, they were11

proposing a traffic demand management plan, I12

think, and they say that they didn't receive13

that so, therefore, they are proposing these14

nine conditions.  15

The first one is to provide16

bicycle parking that equals five percent of17

vehicle parking.  Bicycle storage facilities18

for all residents and shower and changing19

facilities for office and resident employees,20

the purpose of which is to mitigate vehicular21

traffic impacts.  And I'm sure -- 22
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MEMBER MANN:  While you're looking1

for that I just want to note that you read the2

date off this correctly.  It says February3

2nd, 2006, but it was just misstated.  It4

should have been 2007.  5

VICE CHAIR MILLER:  Oh, great.6

Thank you.7

MEMBER ETHERLY:  I would, perhaps,8

Mr. Chair, as we look at the proposed9

conditions and, of course, keeping in mind10

that there were those other five conditions11

that were on page 2 of the report, it might be12

perhaps helpful to maybe talk a little broadly13

first on kind of some of the overall concerns14

that I think DDOT still has that motivated the15

nine conditions that Mrs. Miller was about to16

step into and the five additional concerns or17

conditions that were identified throughout the18

report.  19

What I suggesting is maybe before20

going into deep detail just for me, I think,21

two big points that are at issue. 22
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Clearly, the traffic demand1

management plan which represents the nine --2

which I think represents in part the nine3

conditions that DDOT outlines on the last page4

of the February 2nd, submittal, I think merits5

a little bit of discussion and I think the6

issue of the reduction in parking spaces7

provided on site as observed by DDOT.  Those8

to me emerged as the chief concerns.  And,9

perhaps, what I'm suggesting is just a little10

bit of broad conversation before getting into11

the meat of those proposed conditions.  12

I think the transportation demand13

management plan on DDOT's part represents an14

endeavor to really emphasize, if you will, the15

need for a more transit -- mass transit16

friendly approach, if you will, regarding the17

subject property.  18

In part, I felt that DDOT as it19

noted in bold and I'll simply read from the20

read.  Both the high transit trip reductions21

assumed in the traffic impact analysis and22
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residents' concerns about spill over traffic1

into the neighborhood indicate a need for2

strong transportation demand management plan.3

I don't disagree with the spirit4

of that.  I did, perhaps, struggle with how we5

would represent this in terms of the final6

opinion because of the level of detail that7

these proposed nine conditions gets into.8

Again, while I understand and appreciate and9

perhaps support the spirit, it gets into a10

fine, fine level of detail that perhaps we11

haven't gone into before.  So, I just wanted12

to highlight that.  I'm not necessarily saying13

I'm opposed at this point, but I just wanted14

to highlight that we step into them.  15

The issue of the parking, the16

provision of parking spaces on site, I found17

to be an interesting one.  It is perhaps very18

rare that we are asked to reduce the parking19

that's been provided.  So, I'd simply want to20

throw that out there as an early observation21

when we dive into these.  22
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So, I just wanted to offer those1

two starting points just from my perspective.2

CHAIRPERSON GRIFFIS:  Well, I3

think that's well said because, in fact, in4

the hearings we ran across the same type of5

discussion and that was these are all very6

supportable directions in programs, but are7

they two things.  8

Are they specifically9

implementable immediately through conditions10

of this Board to this specific project?  And11

I think as I recall at the last hearings, it12

was somewhat a problem of implementing all13

these as it was going to programming the user14

which could be done on their own as has been15

proposed as is it going to be the District of16

Columbia's agency as a user for this.  But17

it's an interesting dynamic to bring up in18

this discussion.  19

What else on the new conditions?20

Discussions on those as they relate to21

125.1(d)?22
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VICE CHAIR MILLER:  Okay.  With1

the recommendation of DDOT, I'm not sure if2

it's a condition or not.  I know that that was3

a big  issue  with  respect to that they4

should --5

CHAIRPERSON GRIFFIS:  It comes to6

my mind that as precious as DDOT is for us as7

it was delivered, we obviously haven't had all8

of the participants in this application -- 9

VICE CHAIR MILLER:  Address.  10

CHAIRPERSON GRIFFIS:  -- address11

it.12

VICE CHAIR MILLER:  Mr. Chairman,13

staff had indicated that given that this14

transportation memorandum is dated February15

2nd, there's a concern that the Applicant and16

the other parties may not have gotten a copy17

of this report and they want an opportunity to18

respond to it, since we were about to go into19

considering conditions for this application20

based on this report.  21

So, I think that's a reasonable22
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concern and in the interest of total fairness,1

we might want to give the parties an2

opportunity to respond to this and continue3

our deliberation on this to another day.  4

CHAIRPERSON GRIFFIS:  Perhaps not5

a bad option.  6

Mr. Glasgow?7

MR. GLASGOW:  Thank you, Mr.8

Chairman, for the opportunity to respond. 9

We did not get served with this.10

I believe that DDOT was supposed to file this11

document on the week of January 9th.  That was12

what was provided in the record. 13

Secondly, as we responded to all14

of these nine conditions, they were in their15

original report.  We responded to each and16

every one of them at the hearing and gave the17

Board reasons why there were some of these18

that we could comply with, some that we could19

comply with in part and some that they didn't20

make sense for us to comply with. 21

CHAIRPERSON GRIFFIS:  There were22
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five that you could comply with?1

MR. GLASGOW:  There were some that2

we could comply with.  I think I can recall3

where they were, you know, and it is in the4

record.  So, this is not any new information.5

I think it starts at page 199 of the6

transcript where I went through that.  7

And if you want, we can give our8

response right now because we do want to get9

a decision in this case.  We have been working10

with the Board and the community.  The Board11

partially decided the case in December in12

deference to our joint request on that.  We13

appreciated that.  We don't want to have this14

case have the decision delayed because DPW15

gets their report in three weeks late.  We16

don't think that's fair to the parties.  17

CHAIRPERSON GRIFFIS:  Right.  18

And given this report, have you19

had a chance to read it?20

MR. GLASGOW:  We're skimming it21

right now.  22
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CHAIRPERSON GRIFFIS:  On the1

second page at the top is says, in weighing2

all the elements the Department of3

Transportation finds the impacts to the4

traffic network acceptable subject to the5

following conditions.  There are five6

conditions below that. 7

It says described in greater8

detail in the body of the report.  However,9

they say, maintain a one-way operation on10

Seventh Street southbound.  Is that something11

you're anticipating?  12

MR. GLASGOW:  Yes.  We can do13

that.  14

VICE CHAIR MILLER:  Are you15

reading from the earlier DDOT report? 16

MR. GLASGOW:  No.  This is from17

the -- I think that's from --18

VICE CHAIR MILLER:  Where are the19

five conditions?  20

CHAIRPERSON GRIFFIS:  Second page.21

VICE CHAIR MILLER:  Oh, second. 22
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MR. GLASGOW:  February 2nd, 2007.1

CHAIRPERSON GRIFFIS:  Enclosure of2

the curb cuts to existing surface parking lot3

on H Street.4

MR. GLASGOW:  When we build a new5

building.  We can't close them off right now.6

CHAIRPERSON GRIFFIS:  Right.7

Reduction of parking spaces --8

MR. GLASGOW:  Reduction of parking9

spaces.  No.   10

CHAIRPERSON GRIFFIS:  -- provided11

on site.12

MR. GLASGOW:  We agreed with that13

with the community as to why we did it.  We14

had significant testimony on that.  They're15

re-raising all the issues they raised before.16

CHAIRPERSON GRIFFIS:  Right.  So,17

you're not reducing the parking spaces18

provided?19

MR. GLASGOW:  No, sir.  No.  We20

agreed with the community.  We gave analysis21

as to the parking for office and retail and22
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residential.  1

CHAIRPERSON GRIFFIS:  Sure.2

Development of a commitment to the3

transportation demand management plan?4

MR. GLASGOW:  We agreed with the5

management plan in part and not in part, I6

guess, as in page -- the last page of their7

report.  So, that depends which number.  8

CHAIRPERSON GRIFFIS:  And then9

provision of funds in escrow?  I don't recall10

any conversation about this.  Maybe I don't11

just recall it.  12

MR. GLASGOW:  That is brand new.13

CHAIRPERSON GRIFFIS:  A mid-block14

traffic signal?15

MR. GLASGOW:  Right.  that is16

brand new. 17

We have agreed that we would pay18

for the mid-block traffic signal, but we're19

not going to escrow funds before we have to.20

I mean, if you have to pay for the signal, you21

pay for the signal.  22
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CHAIRPERSON GRIFFIS:  Okay.  1

MR. GLASGOW:  We don't want to be2

under a certain -- that nobody else has. 3

CHAIRPERSON GRIFFIS:  Is H Street4

Main Street here?  Is the ANC 6-A if they5

would come up.  Stanton Park.  6

MR. GLASGOW:  Collin Taylor,7

Stanton Park neighborhood Associated, David8

Holmes, ANC 6-A.  9

CHAIRPERSON GRIFFIS:  Do you have10

a comment on -- did you receive the DDOT11

report?12

COMMISSIONER TAYLOR:  No, sir.  We13

have seen it in the same time that Mr. Glasgow14

has.  15

CHAIRPERSON GRIFFIS:  Okay.  16

COMMISSIONER TAYLOR:  We merely17

skimmed it.  We checked the record as recently18

as yesterday looking for it.  It was not19

there. 20

If you'll notice Stanton Park's21

letter that we put in on the last day that the22
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record closed, we felt that the record was1

adequate then for you to decide the case2

without a supplemental DDOT report. 3

We agree 100 percent with what Mr.4

Glasgow has said this morning.  The record was5

closed.  We made every effort to get to this.6

We spent some four hours meeting with DDOT on7

the elements of their first report with Mr.8

Glasgow, with the ANC.  9

CHAIRPERSON GRIFFIS:  Right.  10

COMMISSIONER TAYLOR:  We have --11

CHAIRPERSON GRIFFIS:  That's an12

excellent point actually.  Point two in this13

Stanton Park letter directly addresses this,14

the fact that the DDOT final report was not15

yet been filed.  But that they believed that16

in its absence, the Board could move ahead17

with a ruling.  And I know we took note of18

that, which was surprising when we were then19

handed the DDOT report. 20

We don't know necessarily when you21

get stuff as opposed to when we get stuff.22
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So, this is new for us to not have known you1

didn't see it.  2

COMMISSIONER TAYLOR:  That's a3

great way to say it.  4

CHAIRPERSON GRIFFIS:  We didn't5

know if you knew or didn't know.  Anyway,6

there it is.  7

Okay.  So, what you're saying and8

you're position is that let's move ahead.9

We've been there, we've done that and there's10

not anything new in terms of the DDOT report11

that would change your position in support of12

this application?13

COMMISSIONER TAYLOR:  The only14

thing that is new is the Supplemental Wells15

Report that documents the need for the mid-16

block signal and the representation of the17

Applicant that they will pay for the cost of18

the signal.  19

CHAIRPERSON GRIFFIS:  Right.  20

COMMISSIONER HOLMES:  Which was21

new since the hearing.  22
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CHAIRPERSON GRIFFIS:  Right.  You1

had all that documentation because that was2

from the -- 3

COMMISSIONER HOLMES:  And we took4

that into account in our letter.  5

CHAIRPERSON TAYLOR:  Right.  Okay.6

Which is noted in Exhibit Number 105 in the7

record.  Okay.  8

And I'm sorry, you are?  9

COMMISSIONER HOLMES:  David10

Holmes, Vice Chair of 6-A.  11

CHAIRPERSON GRIFFIS:  Excellent.12

COMMISSIONER HOLMES:  The13

community has agreed with this proposal as14

presented by Mr. Glasgow.  If, in fact,15

there's going to be new provisions brought up,16

it's going to be a problem for us.  But I17

would prefer to proceed as we are.  18

CHAIRPERSON GRIFFIS:  Sure.  I'm19

sorry.  I'm not understanding.  What do you20

mean new provisions?  You mean in the DDOT21

conditions?22
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COMMISSIONER HOLMES:  Right.1

There are new conditions here.  2

CHAIRPERSON GRIFFIS:  I see.  3

COMMISSIONER HOLMES:  I would be4

anxious to proceed as we are.  5

CHAIRPERSON GRIFFIS:  Right.6

Okay.  7

VICE CHAIR MILLER:  Mr. Chairman,8

when I look at conditions 1 through 9 I'm not9

positive, but I think most of them.  Maybe we10

can clarify here were discussed at the11

hearing.  I know that the bicycle parking was12

discussed and I know that -- I believe, the13

website links and things like that were14

discussed.  And the Applicant said yes.  I can15

do that.  No.  I can't do that.  So, I'm not16

sure what's new in this list of 9 conditions.17

Do you think the parties could18

just point that out if there's something that19

they need to address that hasn't been20

addressed?21

COMMISSIONER TAYLOR:  Mr.22
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Chairman, I will defer to the Applicant to go1

through the detailed 9 items.  But in general2

one item that the community is particularly3

concerned with is the reduction in parking4

spaces provided on site.  5

The DDOT study fails to take into6

account that it is the goal of H Street to be7

a destination location in the evening.  And8

just as the Reeves Building on U Street9

provides evening parking for people coming up10

to U Street.  So this, the Applicant has11

agreed to attempt to make some of this parking12

available to enhance the development of H13

Street.  For that reason, we think that14

overrides the concern about being close to a15

Metro.  And close to a Metro.  Let's bear in16

mind that it is seven long blocks up the H17

Street Overpass to get to the Metro station18

here.  19

CHAIRPERSON GRIFFIS:  Right.  But20

so you don't find that there are new21

conditions but rather you've already address22
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the conditions that DDOT was laying out and1

some of which you are not in favor of?2

COMMISSIONER TAYLOR:  That's3

correct.  And of the 9 conditions, I think the4

Applicant and their traffic consultant5

addressed them during the hearing and we have6

no disagreement with the representation of the7

Applicant.8

CHAIRPERSON GRIFFIS:  Right.  And9

even for today, you're in agreement with the10

fact that they would maintain a one-way11

operation on Seventh Street, closer the curbs12

once this is done along the lot on H Street.13

And that they would pay for a mid-block14

crossing.15

MR. GLASGOW:  Right.  Correct.16

We'll do that for the residential, not for the17

office.  18

I think, Mr. Chairman, we have19

gone through the DDOT report that was filed --20

well, it's dated November 20th, 2006.  And at21

the end of the report, they have 9 conditions.22
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The same 9 conditions that we have here.1

Applicant went through those 9 conditions at2

pages 199 to 201 of the transcript.  We went3

through each one of those, the ones that we4

could do, the ones we couldn't do, the ones5

that we could do for the residential piece and6

some of the ones we talked about would be7

applicable really only to the commercial8

piece.  For instance, like we didn't say we9

would provide showers and changing facilities10

for residential occupants who have a unit11

right upstairs.  12

And the District is the occupant13

of the office portion of the building and we14

were leaving that up to the District as to15

whether they wanted to provide that or not. 16

Seven percent for -- 17

VICE CHAIR MILLER:  Excuse me.18

Before we move on though.  19

Are you all right with providing20

the five percent of vehicle parking for21

bicycles?  22
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MR. GLASGOW:  We said -- I think1

that what we -- there's a code provision as to2

how much bicycle parking that you need to3

provide under the Zoning Regulations and we4

were going to comply with the Zoning Regs.  5

VICE CHAIR MILLER:  You don't know6

what that is?7

MR. GLASGOW:  I don't know what8

that is offhand.  Do you have your regs with9

you?  Why don't you check and see what it is?10

  MEMBER ETHERLY:  I would, you11

know, offer, Mr. Chair, that again the spirit12

and the direction in which DDOT is endeavoring13

to move here is laudable.  There's absolutely14

no disagreement in that regard. 15

I will also note that I am16

hesitant at times to perhaps pull back from17

where DDOT or times even where the Office of18

Planning might take us with regard to19

particular proposed conditions or20

recommendations.  But I think that for the21

purposes of us moving forward today, there is22
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general language that we can use to capture1

the desire of this Board for the Applicant to2

develop a TDM plan in collaboration with DDOT,3

but leave those specifics to DDOT and the4

Applicant to work out.  5

I just think getting in some of6

these issues, while some of them may7

necessarily be Applicant related issues, some8

of these, I think, get into quite frankly the9

guts of the unique and very individual10

commercial aspects of the building that may11

vary from tenant to tenant speaking on the12

commercial side.  13

So, I just would be hesitant at14

digging into what I think is an extraordinary15

level of detail with regards to the guts of16

the TDM plan when it can simply be left to the17

Applicant and DDOT to work out.  18

CHAIRPERSON GRIFFIS:  Very well.19

I think that's well said and, in20

fact, that's in agreement with the testimony21

from the Applicant that the difficulties of22
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requiring a condition from the Board the1

functions and space requirements in the2

commercial office building that would be3

possibly changed by the occupant.  4

2119.9 has been pointed out to me5

for a building structure existing on March 1,6

1985, one percent of the amount of required7

parking spaces may be converted to bicycle8

parking spaces of appropriate sizes. 9

Is that the provision you were10

looking for? 11

MR. GLASGOW:  No.  I think it's12

2119.2.  The number of bicycle parking spaces13

shall be at least equal to five percent of the14

number of automobile parking spaces.  15

CHAIRPERSON GRIFFIS:  Isn't that16

what DDOT was actually asking for?17

MR. GLASGOW:  Yes.  I just didn't18

remember the percentage.  19

CHAIRPERSON GRIFFIS:  Okay.  20

MR. GLASGOW:  That's what I said.21

CHAIRPERSON GRIFFIS:  Obviously,22
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neither did we.  1

MR. GLASGOW:  Right.  I knew we2

were going to do what was in the regulations.3

CHAIRPERSON GRIFFIS:  So, there it4

is.  5

MR. GLASGOW:  Okay.  6

I don't know that they said7

anything before about seven percent of vehicle8

parking for car pools and van pools.  They had9

no number in there.  And I'm not sure that we10

would be agreeable to that.  We will provide11

some car pool and van pool spaces.  12

What did we say that we would do13

there?  Right.  Because they didn't say what14

their percentage was.  Right.  Because I was15

thinking it was going to be five spaces or16

something, not seven percent of a couple17

hundred or several hundred.18

Because they don't break out19

what's commercial and what's residential.20

They just say seven percent of the lot.  Well,21

we got parking spaces.  We're going to have22
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individual parking spaces for each one of the1

230 some residential units.  So, it's not a2

percentage that you just throw out there for3

a lot that has several different uses in it,4

which is what this final report does.  5

But we don't have any objection to6

providing five car pool or van pool spaces,7

you know, at a convenient location.  8

CHAIRPERSON GRIFFIS:  You don't9

have any difficulty coordinating in your10

creation implementation of whatever we call it11

in this application. But the public12

transportation management plan for this13

building.14

Do you have any difficulty in15

coordinating that with DDOT or actually -- 16

MR. GLASGOW:  No.  there were a17

number of things on here -- 18

CHAIRPERSON GRIFFIS:  -- creating19

one?20

MR. GLASGOW:  -- that we had -- we21

were fine with.  We said we weren't going to22



135

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

do like number three, that we weren't going to1

keep our parking garage open 24 hours a day2

for parking spaces at no cost for car-shared3

vehicles.  I mean, car-shared vehicles are --4

that's a business that those people are in.5

CHAIRPERSON GRIFFIS:  Right.  6

MR. GLASGOW:  And, one, we didn't7

want to provide spaces free.  Secondly, we8

didn't want to keep the -- 9

CHAIRPERSON GRIFFIS:  But I think10

the importance in the direction of the Board11

would be that one, we wouldn't want to12

preclude you from doing that.  But also in the13

same respects, we don't condition things that14

can be addressed or would limit the15

flexibility of adapting over time to the best16

intent of providing the best public17

transportation and reduction of car use.  18

Seems to me we have one that just19

wants to be created as a destination place20

which is an exciting aspect.  It also goes to21

swing space usage of parking which is22
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obviously critical.  I mean, it seems1

ridiculous sometimes that we condition times2

of which parking can be used so we close all3

parking area.  4

But here we could get into making5

conditions that might impact that negatively6

in two or three years.  7

MR. GLASGOW:  That's right.  8

CHAIRPERSON GRIFFIS:  I guess9

that's a concern that this Board always has in10

conditioning things as you seem are pulling of11

teeth for conditions on a previous application12

is the clarity of which we want to provide it.13

So, one, you are creating a14

transportation management plan, public15

transportation plan for the building.  16

MR. GLASGOW:  Yes.  17

CHAIRPERSON GRIFFIS:  And I think18

that that is an important aspect.  It's19

actually a finding in this application.  And20

it should be worked with with the Department21

of Transportation.  22
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Look, I think all the stars are1

somewhat aligning on this application, the2

fact that you have an agency in the District3

of Columbia that's going to first occupy this.4

How is that not available to bring everyone5

together to make the best scenario possible,6

whether it be normal hours of operation or7

after hours?  8

So, I think we ought to perhaps9

better, in my opinion, that we don't get too10

fact in from this perspective, from the zoning11

perspective, but rather allow those that have12

been creative in working on this to date to13

continue that.14

Let me ask you and then I'll hear15

adverse comments to my opinion from the Board.16

But while we have you on the record now.  17

We have changes in elevations of18

the plans that obviously have been agreed upon19

in terms of the design criteria.  And I don't20

have a plan, plan.  Was the arcade removed?21

MR. GLASGOW:  Yes.  22
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CHAIRPERSON GRIFFIS:  Okay.  1

MR. GLASGOW:  We agreed with the2

comments of the community.  We all agreed with3

the comments that the setbacks could be a4

problem.  We looked at it more and we have5

plenty of FAR.6

CHAIRPERSON GRIFFIS:  Right. 7

MR. GLASGOW:  And said we'll get8

rid of it.  9

CHAIRPERSON GRIFFIS:  Okay.  All10

right.  11

That's the only thing because12

obviously we have dictatorial design control13

on this Board --14

MR. GLASGOW:  Yes.  15

CHAIRPERSON GRIFFIS:  -- on the16

overlay.  17

MR. GLASGOW:  Otherwise the -- 18

CHAIRPERSON GRIFFIS:  And we19

haven't invoked any of it yet.  And I'm20

feeling like we need to.  21

MR. GLASGOW:  But we agreed with22
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the Chair's comments and what was alluded to1

with a couple of the other Board members that2

maybe the arcade was probably not a good idea.3

We got rid of the arcade.  The4

rest of the floor plans to answer a question5

that was raised earlier.  It's the same.  6

CHAIRPERSON GRIFFIS:  Right.  7

MR. GLASGOW:  This building is the8

same other than that couple of foot notch was9

straightened out.  10

CHAIRPERSON GRIFFIS:  Right.11

Right.  12

COMMISSIONER TAYLOR:  Let me make13

just one point on these additional elevations.14

They did not address one aspect15

and that was the variety of the retail that we16

had asked to see.  That was developed only17

yesterday and provided to the parties.  We're18

in agreement.  We do ask that the record be19

kept open at least to receive that as an20

option alternative elevation.  21

We understand fully that that may22
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vary with the tenants' need, but it -- 1

CHAIRPERSON GRIFFIS:  I'm not2

understand.  What would change?  3

COMMISSIONER TAYLOR:  What was4

changed?  5

CHAIRPERSON GRIFFIS:  Yes.  6

MR. TURNBULL:  What it does, Mr.7

Chairman, is it doesn't change the skin of the8

building per se.  9

CHAIRPERSON GRIFFIS:  Is it the10

users?  11

MR. TURNBULL:  Other than it12

provides an option that if we can get to the13

public space committee and provide some bays14

and things like that at the ground floor.  15

CHAIRPERSON GRIFFIS:  Or16

projections out from there.  17

MR. TURNBULL:  Yes.  Some18

projections out from the building.  Some19

things like that.  Some architectural interest20

in detail that the community was requested.21

Doug Carter.22



141

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

CHAIRPERSON GRIFFIS:  My opinion1

would be.  I mean, this is an interesting2

piece with the whole design guidelines and3

design plan and who actually -- well, there4

is.5

It wouldn't seem to raise a6

difficulty in my mind if it didn't impact7

negatively the compliance with the design8

guidelines.  And I think in terms of those9

aspects, especially the fenestration in the10

awnings and their articulation.  They're11

pretty clear in intent if not word and I would12

that if it's an agreeable aspect from the13

parties in this that -- anyway, I don't think14

it would really go into it.  In fact, if it15

goes across the property line, I'm not sure an16

argument can be made that it doesn't impact17

zoning.  But there it is.  18

All right.  So, conceivably the19

elevations could be changing.  Interesting. 20

Okay.  Any other clarifying21

questions?  22
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VICE CHAIR MILLER:  Just kind of1

a question statement, but just to clarify. 2

My understanding with respect to3

the first three conditions is that the first4

one really isn't probably necessary because5

the Applicant is going to comply with the code6

which is the same as the five percent.  And7

with respect to the others, that I believe,8

Mr. Glasgow, you were saying you would set9

aside five spaces for car pool?  You could10

agree to set aside five spaces for car11

pool/van pool?  Okay.  Correct.  Okay.  12

MR. GLASGOW:  That is correct. We13

would provide four parking spaces for car14

sharing vehicles, but then drop the rest of15

that condition on number 3.  16

If the garage is open for 2417

hours, we'll have them available 24 hours.  If18

the garage has it -- you know, if it closes as19

midnight or 1:00, then that's when they would20

be available.  21

VICE CHAIR MILLER:  Well, is that22
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the same thing as the car-pooling or van-1

pooling or is that different?2

MR. GLASGOW:  I think those are3

different things.  4

VICE CHAIR MILLER:  So how many --5

so you set aside spaces for each of them?  6

MR. GLASGOW:  Yes.  Four spaces7

for car share, but that means that -- but not8

at no cost.  That's number 3.  9

VICE CHAIR MILLER:  I just want to10

clarify your position on this before we decide11

whether we accept it as a condition.  12

But, you said you would agree to13

four spaces for car sharing.  They're not14

going to be for free but you would create four15

spaces that would be available for that?16

MR. GLASGOW:  Correct.  17

VICE CHAIR MILLER:  But then did18

you say you would also set aside a certain19

amount of spaces for car-pool/van-pool?20

MR. GLASGOW:  That's in number 2.21

Yes.  That's five spaces.  22
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VICE CHAIR MILLER:  Right.  Five1

spaces.  Okay.  That's what I thought. 2

And then I have the transcript in3

front of me and from what I see from the4

transcript that we went through numbers 45

through 9 and on page 200 you said you were6

fine with the $35 per residential unit7

subsidy.8

MR. GLASGOW:  Correct.  9

VICE CHAIR MILLER:  Okay.  Same10

with number 5, the website.  11

MR. GLASGOW:  Correct.  12

VICE CHAIR MILLER:  Number 6, on-13

site business center?14

MR. GLASGOW:  Right.  15

VICE CHAIR MILLER:  Number 7, the16

complimentary Smart Trip Cards with $20 Metro17

fare for each tenant that moved in?18

MR. GLASGOW:  Let's see, that --19

VICE CHAIR MILLER:  For20

residential leases?21

MR. GLASGOW:  Yes.  for the22
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residential leases.  1

VICE CHAIR MILLER:  Right.  2

MR. GLASGOW:  We were okay with3

that but not the complimentary $60 Metro fare.4

VICE CHAIR MILLER:  Right.  5

MR. GLASGOW:  We said if the6

District Government wants to do that they can7

do it.  8

VICE CHAIR MILLER:  And you were9

fine with number 8 and 9?  Correct?10

MR. GLASGOW:  Correct.  11

VICE CHAIR MILLER:  Okay.  12

CHAIRPERSON GRIFFIS:  I think13

that's excellent.  14

Any comments on that?  Stanton?15

ANC?  16

Very well.  Is there anything else17

you need the record open for at this time?18

We're way out of bounds here having them19

address the Board in our public meeting.  But,20

actually, it's an important aspect and21

obviously we do it because we had that22
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submission in, in order for efficiency and1

effectiveness we can get through today, I2

would believe.  3

Yes?  Any other difficulties?4

Questions?  5

Very well.  6

COMMISSIONER TAYLOR:  Yes.7

Stanton Park would like to commend the Board8

for prescribing the procedures that they did9

in this case.  It allowed us to work with the10

architect. 11

We'd like to commend the Applicant12

also for making the architect available.13

There were several meetings that took place on14

Sunday afternoons on H Street to discuss the15

architectural vocabulary of H Street.  And16

fortunately, the architect that was hired by17

the Applicant listened and these new18

elevations and the retail facades are a result19

of those discussions.  And on behalf of the20

community, beyond just Stanton Park, I would21

like to express my appreciation, not only to22
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the Applicant, but also to the Board for1

prescribing those procedures in this case. 2

Thank you.3

CHAIRPERSON GRIFFIS:  Excellent.4

Thank you very much.   5

Obviously, the Board appreciates6

that and I just have to say, you know, you7

were on the record when you said that.  8

The other aspect to it is, you9

know, the overlay is written as a very10

collaborative piece and I think that's what11

we've seen in terms of this first12

implementation is it's somewhat cumbersome in13

terms of how it's supposed to be done.  But,14

obviously, this shows that was very15

successfully done. 16

With that then, it seems to be17

just our last piece.18

I would note that with all this19

discussion and now having this very brief20

address of this that we could take into the21

record the DDOT report unless there's any22
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major objections to doing so.1

That being said, and particular2

said to the Board, I think we ought to move3

ahead and I would move for approval of the4

Special Exceptions, the four as listed and5

needed for 1320.4, 1325.1, 1303.2 and 1304.16

and ask for a second. 7

MEMBER ETHERLY:  Second, Mr.8

Chair.  9

CHAIRPERSON GRIFFIS:  Thank you10

very much, Mr. Etherly. 11

I'm going to try to be brief on12

this but I think that the findings will13

establish a great deal of the detail that has14

gone into the compliance of these special15

exceptions, all which have great16

particularity.  17

I think Ms. Miller did an18

excellent job in walking us through.  In fact,19

those that were the most, one might say20

restrictive or detailed in their analysis and21

requirements.  And I do believe that we can --22
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I would be open to talk of a condition, but I1

think we can even find a finding of fact that2

there was and going to be development and3

actually using the DDOT word/phraseology4

development and a commitment to a5

transportation demand management plan would be6

appropriate as part and parcel of the7

compliance with the special exceptions.  8

Leave it open to others for9

comment.10

VICE CHAIR MILLER:  I just want to11

comment on DDOT's recommendation that there be12

viewer spaces.  We heard great opposition to13

that by the Applicant and the neighborhood14

about the concern that, you know, there be15

sufficient parking.  and Applicant submitted16

a traffic plan that I think addressed how they17

got to the numbers.  I'm sure they address how18

they got to the numbers that they got to.  And19

I think they make sense.  20

And I think that DDOT's conditions21

just go to trying to make this location in22
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light of the development be as -- not be1

negatively impacted by too much vehicular2

traffic.  And I think that their suggestions3

to which the Applicant agreed to are good ones4

that should be included in that traffic5

management plan and should be listed in our6

conditions.  Especially, since the Applicant7

agreed to them.  8

CHAIRPERSON GRIFFIS:  Okay.  I9

don't have any difficulty with that one.  So,10

does anyone have any difficulty with that?  11

Any other elements or discussion12

that need to be made then?13

VICE CHAIR MILLER:  I just also14

want to say that the elements that we looked15

at.  We talked about the most important ones.16

It's also 1325.1 E and F goes to noise.  We17

really didn't see any negative impact18

associated with this development.  And then F19

goes to size, type, scale and location of20

signs shall be compatible with the surrounding21

corridor consistent with the design guidelines22



151

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

and don't see any evidence that any of these1

were inconsistent.  2

CHAIRPERSON GRIFFIS:  Good.  Okay.3

Anything else?  Any other comments4

on that?  5

Very well.  I guess we should6

actually make note of the fact of -- in all of7

this and the entire Chapter 13, there's8

obviously design.  Actually, it's no less than9

two areas of which the design control is given10

to the Board.  11

And I just want to be clear on the12

fact that what we're looking at for this13

deliberation and for approval is the last14

submission.  So, it's actually the changes15

that came out of from our last hearing.  16

So, I'm somewhat taking under the17

assumption but now clarifying it.  We have18

taken that into the record and that's the19

basis of which our deliberation that is20

happening today for our special exception.21

That's my exhibit number 105.  22
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So, unless there's any1

disagreement with that and as noted today,2

we're noting that the plans that actually also3

change that would reflect that which is shown4

in the elevations.  5

Okay.  Very well.  If there's6

nothing further?  Clarification on that then7

we do have four special exceptions before us8

that have been a motion to approve and9

seconded.10

For all those in favor of this11

motion signify by saying aye.  12

(AYES)13

CHAIRPERSON GRIFFIS:  And opposed?14

Abstaining?  15

Very well.  Mr. Moy.  16

MR. MOY:  The staff would record17

the vote as four to zero to zero.  This is on18

the motion of the Chair.  19

Mr. Griffis to approve the20

application as described, seconded by Mr.21

Etherly.  Also in support of the motion Ms.22
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Miller and Mr. Mann.1

We also have, Mr. Chairman, an2

absentee ballot from another participant who3

is Michael Turnbull.  And has a very short4

comment, but his vote is to approve the5

application which would give a resulting vote6

of five to zero to zero.  7

CHAIRPERSON GRIFFIS:  Excellent.8

Thank you very much.  Thank you all very much.9

We do appreciate it.  Thank you for the10

clarification today and I'm glad we were able11

to get through that.  12

That being said, we have one more13

case at the morning's public meeting.  Why14

don't we move ahead to that.  15

MR. MOY:  The next and last case16

for decision is Application No. 17553 or Naun17

Segovia, pursuant to 11 DCMR 3103.2 for18

variances from the building height and storage19

limitations under Section 400 for variance20

from the read yard requirements under Section21

404, a variance from the open court22
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requirements under Section 406 and a variance1

from the prohibition on enlarging a structure2

devoted to a nonconforming use under3

subsection 2002.5 to allow the expansion of an4

existing apartment house from 20 units to 345

units in the R-4 District at premises 13276

Euclid Street, NW.  That's in Square 2861, Lot7

4. 8

Staff notes for the record that9

the application was amended on January 23rd,10

2007, to remove the requested relief from11

2002.5, as well as the application being12

amended to include Lots 76 and 77.  13

On January 23rd, 2007, the Board14

completed public testimony, closed the record15

and scheduled its decision on February the16

6th.  The Board requested additional17

information which was filed by the Applicant18

on January the 30th, 2007.  That is identified19

in your case folders as Exhibit 37.  20

The Board is also in receipt of a21

supplemental report from the Office of22
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Planning which is dated January 29, 2007, and1

that is identified as Exhibit 36.2

And, finally, staff notes that3

there is a letter in support from Jim Graham4

a Ward Council Member which is identified as5

Exhibit 38.  And the staff is just going to6

stop here and that completes the staff's7

briefing, Mr. Chairman.  8

CHAIRPERSON GRIFFIS:  Excellent.9

Thank you very much.  I appreciate the opening10

remarks.  I think that clarified exactly the11

relief that was being sought. 12

This is a complicated case13

obviously.  There's numerous aspects to it. 14

One and the most important being15

the reinvigoration and reanimation of existing16

structures.  Obviously, we heard numerous17

requests for a variance.  This has an even18

particular and more interesting -- well, a19

couple of particular uniqueness to it.  20

One is is how it was actually21

created in the R-4 zone district and there is22
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in the record that was provided by the Office1

of Planning the history.  The fact that this2

was granted a variance back when it was built.3

And then we have the element of4

maintaining the affordable rental units and we5

had kept the record open to fully address the6

element of practical difficulty in fully7

complying with the zoning regulations as it is8

trying to meet that laudable program goal of9

maintaining at the existing rent level those10

units which would be returned to the existing11

tenants.  12

Let me open it up for deliberation13

from the Board and comments, questions as we14

proceed.  15

Yes, Mr. Etherly?  16

MEMBER ETHERLY:  Thank you very17

much, Mr. Chair. 18

I'll agree with your opening19

statement with regard to this case that at the20

outset there was perhaps -- I don't want to21

use the word consternation, but there was22



157

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

perhaps, I think, a little bit of a challenge1

in terms of getting at precisely the aspects2

of the variance test as required under the3

zoning regulations.  4

I think the additional submission5

of some data that speaks to some of the6

financial aspects of this property have helped7

to, if you will, round out, I think the file8

in this particular case. 9

As it relates to the issue of the10

physical kind of characteristics of the11

property and what, if you will, kind of12

represents the hardship or the unique13

circumstances, clearly the Office of Planning14

continues to have some difficulties or some15

challenges, if you will, with regard to the16

property.  17

As you noted and has been18

discussed in the Applicant's submittal, I19

think there is, if you will, a confluence of20

factors here that do speak to a satisfaction21

of the first part of the variance test as was22
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discussed in our initial hearing on this1

matter and as my colleagues will recall, we're2

confronted with, as if the case in many3

aspects of the District of Columbia, a4

community, a neighborhood that is in5

transition as was identified by the Applicant6

in its written submissions and also with7

respect to some of the photographic submittals8

that were provided.  We're seeing a changing9

neighborhood where additional architectural10

changes are coming about as existing11

properties are reinvigorated, galvanized, if12

you will, for today's marketplace in terms of13

rental income, in terms of condo conversations14

and others.  15

But with that being said, as I16

looked at this particular case, I called to17

mind one of our kind of staunch precedent18

cases, if you will, and that is the Gil Martin19

case that speaks to the issue of a confluence20

of factors, if you will.  21

And as I look at this particular22
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application again, at our initial hearing I1

struggled with trying to, if you will, patch2

together the uniqueness, that first prong of3

our variance test.  But as I look at the4

record here, taking into consideration the5

existing property that we have itself, taking6

into consideration the surrounding properties,7

the types of renovations and modifications8

that have been done with regard to the9

exterior of many of the properties surrounding10

this particular subject property.  I think the11

Gil Martin's case language with respect to the12

issue of a confluence of factors, if you will,13

is somewhat instructive here. 14

Again, the Office of Planning15

identified or I should say felt that it could16

not identify, if you will, an adequate ground17

for what was unique or extraordinary or18

exceptional with regard to the site19

characteristics here.  But as I read the Gil20

Martin cases and in particular as I come to21

that language with regard to looking at a22
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confluence of factors, I think there are1

clearly a number of factors here that have2

moved the Applicant in the direction in which3

he is trying to move.  4

As you move to the issue of5

peculiar and practical difficulties, again,6

the Office of Planning in its most recent7

submittal that being Exhibit Number 36 dated8

January 29th, noted that there was not any9

documentation provided by the Applicant10

speaking to the issue of economic hardship, if11

you will.  And as my colleagues are aware, we12

were provided with -- let me find that.  Thank13

you very much, Mr. Chair.  At Exhibit Number14

37 some documentation which I believe begins15

to round out the record, if you will,16

regarding the costs that are to be incurred by17

the Applicant under two scenarios.  18

And the scenarios that are19

identified by the Applicant involve the20

renovation of the existing 20 units and21

returning only 13 of them to current market22
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rents resulting in what would be essentially1

an ongoing loss and that would be probably2

describing that scenarios generously because3

even that scenario would require a very, very4

generous loan rate.5

With the application as it's6

currently proposed, renovation of the existing7

20 units returning 13 of them to current8

market rent and the construction of additional9

14 units, we do see the return on investment10

that the Applicant is seeking to get here.11

I see this information as being12

helpful with regard to rounding out the case13

with regard to the economic aspect of the14

argument that the Applicant, I believe, was15

endeavoring to make at our first but perhaps16

with a little bit of difficulty. 17

I'll stop right there, Mr. Chair,18

and just kind of highlight some of those19

preliminary thoughts as thoughts that I have20

regarding potentially moving forward on this21

case.  22
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CHAIRPERSON GRIFFIS:  Excellent.1

Thank you.2

Others?  3

VICE CHAIR MILLER:  I found this4

a difficult case because I think what the5

Applicant is proposing is a good thing for the6

community.  The project would maintain7

affordable units that were renovate a8

dilapidated building.  9

It's a very positive thing but10

then what we're charged with doing is to make11

sure it actually passes the variance test. 12

So, I agree with Mr. Etherly that13

with respect to the first prong, I could see14

that perhaps a case for exceptional15

circumstances here and the picture that they16

painted was one of a building that was17

becoming obsolete because of the changes18

surrounding it.  And that they had to change.19

And I can accept that.  20

My problem and maybe, Mr. Etherly,21

you can help me out on this, but my problem22
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was with the practical difficulty test.  And1

that's where I was hoping that the Applicant2

would make a stronger showing when we invited3

them to address that test more fully in post-4

hearing filings. 5

I think they made a very good6

showing that they have to renovate this7

building, that it needs to grow, they just8

can't renovate it, that the figures show that9

they would operate at a loss.  And so they10

have to change.  11

My problem is there is a gap12

between -- they said, here's the renovation13

figures as is and we're operating as a loss.14

And then here are the figures for the project15

as proposed. 16

What they didn't show and what I17

was hoping they would show is why they have to18

do such a great difference from the19

regulations.  Such a great deviation.  It's20

six stories.  It's 69 feet high.  It's21

doubling the height and that is what OP has22
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such a concern with. 1

And at the hearing was saying can2

you show us, you know, why you can't do less3

and not need such great variance relief?  And4

I didn't really see the rationale in their5

papers.  And so maybe I missed it.  But that's6

where my problem is.  I think they didn't show7

why they had to do such a great deviation.8

With respect to substantial9

detriment, which is the third prong, I think10

there are aspects on both sides.  I mean,11

Office of Planning felt this was detrimental12

because it was so out of proportion to what13

the regs require.  And that it was there for14

a contrary to the intent of the R-4 District.15

On the other hand, the Applicant16

was painting a picture that it was actually in17

line with what was being built around it and18

that this certainly was a positive effect with19

respect to the affordable housing aspect.  20

So, for me, I just have problems21

with the practical difficulty element.22
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CHAIRPERSON GRIFFIS:  What's1

fascinating in terms of looking at this.  And2

both of you started to address it is obviously3

the variance test is set up so that the first4

threshold that needs to be met is uniqueness.5

So, that if you look at this and it was6

granted the variance, it could not walk down7

the street and on assumption be granted again.8

And so I think in some of the9

difficulty that I have in looking at this.  I10

absolutely agree that this is great11

development program, but having some12

difficulty in finding how it meets the test of13

the variance itself in terms of what it's14

being -- what relief is being requested an15

dhow that relates to the uniqueness of the16

property and the practical difficulty in17

complying with those.  18

I think if you look at what Mr.19

Etherly is saying as I understand it, is that20

there is a confluence of elements of which Gil21

Martin does set precedence for us to look at.22
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And it is practically speaking utilized1

numerous times because all projects don't2

break out easily into kind of the legal3

language of our regulations but rather are4

real and complicated.  5

And here is one that may well be.6

I think it does strike one as a huge addition7

to an existing building and maybe that's8

another element that's being really weighed9

for us is that the magnitude and essentially10

the cost benefit is what's being asked for11

directly related to the uniqueness and12

practical difficulty.  13

MEMBER ETHERLY:  Yes.  I would14

definitely agree with that, Mr. Chair.  And15

again, there was no shortage of difficulty on16

my part at the outset of this case with17

respect to potentially moving in a different18

direction here.  19

What I am perhaps caught between20

is when you look at the photographic evidence21

that was provided by the Applicant.  And I do22
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not have an Exhibit Number on this particular1

exhibit.  But my colleagues will recall that2

the Applicant provided a series of3

photographic shots, if you will, of some of4

the adjacent properties in the immediate5

vicinity.  6

As was indicated by Mrs. Miller,7

the Office of Planning on page 2 of its8

January 29th report did express a concern with9

regard to the intent, purpose and integrity10

prong of the variance analysis as related to11

the zone plan in the public good.  12

I am perhaps, however, enlightened13

by the fact that as was indicated I think both14

in the verbal testimony and photographic15

evidence, that the immediate neighborhood16

does, in fact, contain and I'm reading17

directly from the Applicant's burden of proof18

statement which is -- and, again, I apologize19

for not having an Exhibit Number for that but20

it is the white binder that was included in21

our original file submittal.  22
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The Applicant describe the1

immediate neighborhood as follows:  The2

immediate neighborhood contains in the3

immediate proximity of the property structure4

erected before 1958 that currently exceeds5

zoning, height and story limits.  Structures6

on each side of the property already exceed7

the current height limitation of 40 feet and8

an apartment building directly across the9

street exceeds 40 feet in three stories.  10

Again, I am very, very well11

enlightened by Mrs. Miller's comment because12

I think it does beg the question which is,13

where do you perhaps draw the line, if you14

will.15

I'm perhaps being a little soft in16

saying that I'm happy I don't have to answer17

that question with regard to this particular18

case, but I think as we look at again the Gil19

Martin case, which spoke to one, a confluence20

of factors being relied upon for the issue of21

answering that question of, what's the22
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uniqueness?  I think when you also look at the1

economic data that's been supplied here, I2

think that helps to further buttress the case3

as it relates to the issue of the second prong4

of the variance analysis which is that5

peculiar practical difficulty.6

The Gil Martin case does rely on7

the peculiar practical difficulty prong.  And8

in discussing the issue of economic harm, and9

I apologize for not having that particular10

cite handy.  But as I look for it, Gil Martin11

does note at one point that at some point12

economic harm becomes sufficient when coupled13

with a significant limitation on the utility14

of the structure.15

To me, that is, I think, kind of16

the crux of the argument that's been put17

before us with regard to this particular18

property.  We have a property that's falling19

below the standard of surrounding properties.20

One, given the photographic evidence and just21

given the development of the market and we22
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have an effort here to move that property back1

into not only a productive stance, if you2

will, but also a competitive stance.  I think3

the economic data that's been provided helps4

to buttress that particular case.  5

With respect to the third prong as6

identified by the Office of Planning, I am7

perhaps not as swayed that it is significantly8

as out of step with the intent, purpose and9

integrity of the zone plan in public good as10

the Office of Planning has presented in its11

analysis.12

We will recall as we looked at13

other cases dealing with, while this is not a14

traditional case of in-fill development if you15

will, the effort to bring more housing --16

affordable housing in some respects back onto17

the marketplace I think is indeed a good thing18

and one which would be supported by the zone19

plan.  20

I will definitely not hesitate to21

acknowledge that, again, I started off this22
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case and started off the close of our last1

hearing not, perhaps, being where I am today.2

But I think the data that's been provided3

helps to strengthen the record in this4

particular case from my standpoint.  5

Thanks, Mr. Chair.  6

CHAIRPERSON GRIFFIS:  Thank you7

very much. 8

VICE CHAIR MILLER:  I just want to9

say, you know, I'm almost there, Mr. Etherly.10

I wish that they had supported the economics11

better for us to come to that conclusion. 12

I saw one sentence in their13

report.  And I'll read it.  It gave me cause.14

It gives me cause, but to me that's enough to15

make your case on economics that you have to16

do so much.  And this is what they said and17

maybe this means more to you and you can say18

it proves their case.  19

But basically they said, adding20

only a single floor will be unfeasible as the21

entire construction of structural engineering22
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and an addition of a five-stop elevator will1

have to be borne by market rents for only six2

additional units above the renovation costs3

which have been demonstrated to result in a4

significant operating loss. 5

I mean, again, I'm stuck with,6

okay.  I know that just renovating is a7

significant operating loss.  But I just -- and8

I wanted them to be able to show me this9

because I think it's such a good project.  But10

as far as meeting our tests, I just -- I'm not11

sure how it does that. 12

Often when we've seen some of13

these cases they say, well, you know, we could14

do this but then we need a variance for this15

kind of relief or we could do that.  And we16

end up with, okay.  This is the appropriate17

relief.  This is what you need to do and doing18

anything else would cause other problems. 19

But here we just -- this is the20

renovation and this is the cost of in-profits21

for our proposal.  So, there's kind of a gap22
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here as far as I can see.  1

Maybe it's there but they just2

haven't given it to us.  3

MEMBER ETHERLY:  And I would agree4

with that.  I think definitely the difference5

between our two positions is I've crossed that6

bridge a little more easily than perhaps you7

are.  8

As I read through the Gil Martin9

case, let me offer a little bit of language10

where Gil Martin talked about some of the11

economic -- the economic costs, if you will,12

as it related to that practical difficulty13

prong.  And, perhaps, indicate a little bit of14

how I'm making that walk. 15

In discussing two previous cases,16

Barber and 1700 Block, this is what Gil Martin17

discusses economic costs or economic18

arguments, if you will.  19

In both Barber and 1700 Block and20

practical difficulties were ones that21

increased costs and reduced enjoyment of the22
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property, yet it was clear that in the latter1

the costs were far larger and the restrictions2

upon use were far greater.  3

In 1700 Block, moreover, there was4

no feasible alternative that would have5

complied with the regulations whereas in6

Barber there were different designs that would7

have been in compliance with the regulations.8

I'll pause there because I think9

it gets right at your argument, Mrs. Miller.10

And that is, if I perhaps see a scenario where11

you simply did a matter of right, help me12

parse out what the economic aspect of that is,13

whereas, I'm arguing or I'm suggesting that I14

think the economic case has been made15

satisfactorily. 16

The language in Gil Martin moves17

on to read that it is for the BZA in the first18

instance to weight carefully the claims of19

potential difficulty advanced here in light of20

these two cases and other applicable21

precedence. 22
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So, for example, it reads that1

Barber suggested a substantial increase in the2

cost of an intended improvement coupled with3

some loss and the overall utility of the4

property was not a practical difficulty that5

merited an area variance.  6

On the other hand, 1700 Block7

indicates that at some point economic harm8

becomes sufficient at least when coupled with9

the significant limitation on the utility of10

the structure. 11

So, my argument with respect to12

supporting the finding of extraordinary and13

exceptional conditions, peculiar practical14

difficulties and no harm to the intent,15

purpose and integrity of the zone plan is that16

the economic harm that's been demonstrated by17

the Applicant coupled with the Applicant's18

argument that the utility of the building as19

currently structured in this marketplace and,20

in particular, in this immediate community21

does have a significant limitation that they22
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are attempting to address by the project as is1

currently proposed.  2

It is a walk, I will grant you in3

terms of the analysis here.  But I think the4

Applicant has done it satisfactorily.  Not5

easily and I will definitely grant you that.6

But I think the Applicant has made that case,7

given the information that's been provided on8

the record.  9

VICE CHAIR MILLER:  I just want to10

say.  I mean, I would really like to support11

this application, but I think in most cases,12

I think it's the no feasible alternative that13

I'm getting at and that's what you said.  14

And I think there's a line in Gil15

Martin that says that BZA failed to address16

the feasibility of locating the parking space17

or part of it within the structure of the18

Carriage House in order to comply with the19

zoning regulations or whether such an20

alternative was in the circumstances of the21

instance case, a practical difficulty.  22
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And, I guess, that's my problem1

here.  It's like they didn't show that they2

couldn't do anything else.  There was no3

feasible alternative to such an increase in4

their belief.  5

CHAIRPERSON GRIFFIS:  Excellent6

discussion.  7

Two big things that I don't think8

we've addressed that I find actually9

persuasive in this application and I think --10

let me step back. 11

I think the discussion that we've12

just had on the Board is actually a consensus13

of the Board that we want to support this14

application based on program and that there is15

some difficulty in seeing how it meets the16

test requirements.  And this is where I see17

myself to thing over to it actually making the18

test for the variances as requested. 19

And then the two elements that20

we've discussed briefly but generally.  And21

that is, one, maintaining the rental scenario.22
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We had, in fact, the legal representation of1

the existing tenants saying that there was a2

legal binding agreement that they were moving3

back in at the levels of rent that they were4

charged with.  It goes really to what Mr.5

Etherly I think is pulling all together in the6

Gil Martin case is the fact that there's a7

confluence of issues and elements coming to8

play here.  And one of those major ones, it's9

a whole other agency than Zoning.  It's a10

whole other restrictive and that's the rent11

control and the legal aspect that they've12

brought together.  13

So, if we break down generally and14

I will note that we asked the Applicant to15

provide us general parameters of the economic16

difficulty and that they did provide that.17

And I look at it from the general perspective.18

First of all, we're not dealing with condos19

which the Board has become very, very familiar20

with in terms of economics and putting21

together and the difficulties often times that22
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arrive out of that.  And that is a one-shot1

deal.  You know you're going to make a certain2

amount at settlement.  A rental where I'm3

getting at with this one and what they've put4

together successfully.  The rental is an5

ongoing maintenance.  It's an ongoing cost.6

And those costs, as we all know in real estate7

don't go down, but they increase.  8

So, there is a certain amount of9

threshold that they have to reach immediately10

in order to make this a successful project11

based on, one, the unit aspect of the history,12

the zoning history of this property. But also13

in the unique aspect of the requirements of14

the rental rates and the tenants moving back15

in.  16

So, what does that all say?  I17

think you can look at the general parameters18

of what they've put forward and they have19

accepted the fact that if you maintain the 1320

units, you need to build a certain amount of21

units onto this property that can then support22
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that and support the entire building.  1

There was some question in the2

hearing about, well, the elevator if you bring3

it up one more floor there's a certain added4

cost to that.  To me, I was more -- to be5

direct and honest.  The most difficulty I had6

was that top level, that penthouse level which7

were two more units.  And I spent a lot of8

time looking at the plans and a lot of time9

looking at the economics.  And frankly I think10

we may not have had any problems if that11

wasn't there.  However, it's there.  And it12

does support, in fact, I think the assertion13

of the  that economically they need to have --14

they need to show a certain percentage of15

return. 16

Now, for a condominium regime, we17

could say, okay.  We've heard the persuasive18

arguments that the bank won't finance it19

unless there's a certain profit that can be20

shown and projected out.  But that's not our21

situation here.  There's a reality in the22
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rental that I think we can rely upon which is1

provided here that there's a certain amount of2

return that has to come, one to pay off for3

the construction, the base renovation of the4

building and the addition and then the5

maintenance as they go forward.  6

And it seems to me I don't thing,7

one, that this Board has the -- frankly, the8

expertise to get into the minutia of whether9

12 units or 14 units or the actual market rate10

for those units to really get down to dissect11

the elements that have been provided.12

However, I think we do have the expertise to13

assess and judge whether this is a proper14

representation of reality as they've set15

forth.  16

And I find that for those reasons17

as they are presented in terms of the income18

and the rent, the expenses which they break19

down and also the projected revenue based on20

the debt service that's going to be required21

but also based on the ongoing maintenance and22
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the maintenance of the rent control units that1

this does lend to what Mr. Etherly has put2

forth as a confluence of elements that go to3

the uniqueness of practical difficulty and4

complying with the regulations. 5

And in terms of the last piece of6

the test that goes to the fact of whether this7

would impair the intent, integrity of the zone8

plan or  of the public good, again that gives9

me some cause.  The Office of Planning is10

fairly strong in their discussion and position11

that, you know, in an R-4 how can you allow12

this percentage of increase?  And, you know,13

there is some great logic to that and there is14

some, I think, support for that in my own15

mind.16

But then you look at actually, Ms.17

Miller, where you were going with in terms of18

the character.  You also look at the fact that19

this was zoned at a time at which it was20

developing and developed outside of the21

parameters of an R-4.  22
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And so if you look at whether this1

would impair the zone plan or map really what2

that has to go to is say if you were to grant3

this would this somehow be so outside of the4

scope of what zoning anticipated or provides5

for this area?  I don't think it really as you6

get into the specific and unique aspects of7

this, I don't think it fails on that test. 8

And then if you go to the public9

good -- well, frankly, that's where all the10

support is coming from.  I mean, I look at the11

support of Council Member Graham and I'm -- I12

applaud him for being a participant in this13

and for putting this in.  I don't find his14

letter went to the actual legal tests of the15

variance.  I don't find that the ANC did16

either in many respects.  However, they do go17

to the last aspect of the public good and what18

would be, and I think we all -- I know I am19

and I think we've all said would be in20

agreement with it in terms of provision of21

very high element and aspect of the good. 22
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That's all I have to say on the1

application and I'll open it up for others. 2

VICE CHAIR MILLER:  Mr. Chairman,3

sometimes you have the skill of actually4

painting the Applicants or another party's5

position more clearly than they paint it6

themselves.  And so I just want to clarify7

because I had read that one sentence out of8

the statement by the Applicant regarding why9

they couldn't -- why adding only a single10

floor would be unfeasible.  11

Is it your readings that these12

figures make the case that they have to have13

that number of units in order to make the14

project feasible and that's where that height15

is coming from?16

CHAIRPERSON GRIFFIS:  Right.  And17

that's an excellent question.  I think there's18

two answer to that.  19

First, yes.  Once you break the20

roof open and you start restructuring to add21

on two units, four units on that floor,22
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there's a certain base level cost.  The1

economy of adding more obviously is a lesser2

cost.  So, the more you add, the less it is.3

And then the other aspect in4

answer to your question is.  What I was saying5

is, I don't know that am putting the expertise6

into assessing whether 12 or 14 is right or 107

and 16 is right.  However, in looking at their8

assessment and what they've done is project9

out the base level that they feel comfortable10

that, one, they can pay for the construction11

which was $2.3 million, I believe, if I recall12

correctly.  I put it away now.  And then the13

ongoing maintenance of it, that that puts it14

into the realm of reality for me in assessing15

that that was required. 16

Again, I had difficulty in going17

to that last level for those last two units.18

However, if you look at -- so what is the19

impact?  The impact would be, you know, the20

height on it.  And you know, in the initial21

application they called it a penthouse.  It22
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clearly wasn't a penthouse.  It's a story1

because it's animated.  But in the same2

respects, a penthouse would be allowed at 183

feet and 6 inches and the mechanical units4

would all go there.  5

In fact, the walkout for the decks that6

they are providing could be there.  7

So, again, I'm looking at, well,8

I have to assess in terms of the confluence of9

all the elements coming and then the impact of10

what that means.  Because really what OP is11

going to is that this is so outside of what12

should improved.  The impact of just approving13

it is devastating.  14

Well, now that's a perfectly15

logically argument.  Then I have to look back16

at, okay.  Now we're charged with looking at17

this uniquely.  What specifically is in this18

project and in this property and in this19

application that lends me to understanding why20

that's happening.  And so to me that aspects21

of the massing one on the top level, the top22
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story, which is essentially what they call the1

penthouse story, it could be there with a2

walkout and the roof decks.3

They've added on much more.  I'm4

not saying it's not, you know, just a5

penthouse.  They've added on a lot more.  But6

it goes back then into the fact of if I remove7

that for me, what would the calculations of8

the economies be?  I think they've been to the9

level we requested persuasive that those two10

last units do set them into a comfort zone in11

terms of the payment of the debt service and12

the maintenance. 13

And the debt service I should say,14

in my mind, I clarify, is that it's the15

financing that's pulling this.  But the debt16

service is really underwriting the17

affordability of the units that will be18

maintained.  Because really that's what has to19

do when -- well, there it is.  20

Others?  Questions?  Comments? 21

Yes, Mr. Mann.  22
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MEMBER MANN:  I'd agree that this1

is also a very difficult case and it's a great2

benefit to hear each of you argue your3

positions on these.  But at the end of the4

day, I still find that I agree with OP's5

position that the practical difficulty case I6

don't think was made effectively enough to7

make me want to support this application. 8

In addition, even though the9

Chairman went to some length to perhaps10

disagree with OP's position regarding the11

impairment of the intent, purpose and12

integrity of the zone plan and public good,13

also I think tend to agree with OP in their14

position that that prong of the test is not15

met either.  16

CHAIRPERSON GRIFFIS:  Excellent.17

Well, said.  18

Any other comments or19

deliberations at this time?  20

Is there action proposed by the21

Board?  22
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MEMBER ETHERLY:  With what has1

been excellent discussion, Mr. Chair, I would2

perhaps fancy the desire to move approval of3

Application No. 17553 of Naun Segovia pursuant4

to 11 DCMR 3103.2 for variances from the5

building height and store limitations under6

Section 400, a variance from the rear yard7

requirements under Section 404, variance from8

the open court requirements and a variance9

from the prohibition on enlarging a structure10

devoted to a nonconforming use to allow the11

expansion of an existing apartment house from12

20 units to 34 units in the R-4 District of13

premises at 1327 Euclid Street, NW, and would14

invite a second.  15

CHAIRPERSON GRIFFIS:  Second.  16

MEMBER ETHERLY:  Thank you very17

much, Mr. Chair, for that second.  I think out18

discussion has been extraordinarily detailed19

and full and I am very cognizant and aware of20

the concerns that have been identified by some21

of my colleagues. 22
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Again, I acknowledge that it is a1

difficult case that does not fit easily within2

our variance test.  But, fortunately or3

unfortunately, rarely do any of them, if ever.4

I think the test has been met in5

this case.  I think it is consistent with the6

precedent and the analysis that's been sent7

forward in other cases that this Board has8

handled over the years.  But, again, I9

acknowledge the challenge and the difficulties10

that my other colleagues have identified. 11

Thank you, Mr. Chair.  12

CHAIRPERSON GRIFFIS:  Excellent.13

Thank you very much.  14

Others?  Anyone like to speak to15

the motion?  16

Very well.  If there's no further17

comments or deliberation, we do have a motion18

that's been seconded. 19

I'd ask for all in favor to20

signify by saying aye.  21

(AYES)22
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CHAIRPERSON GRIFFIS:  And opposed?1

MEMBER MANN:  Opposed.  2

CHAIRPERSON GRIFFIS:  Why don't we3

record the vote.  4

MR. NYARKU:  Staff would record5

the vote as three to one to zero on the motion6

of Mr. Etherly to approve the application,7

seconded by the Chair, Mr. Griffis.  Also in8

support of the motion Ms. Miller.  Opposed to9

the motion, Mr. Mann.  10

Mr. Chairman, we also have filed11

absentee ballot from Mr. Greg Jeffries who is12

also participating on the case and his vote is13

to deny the application which would give a14

final vote of three to two to zero. 15

CHAIRPERSON GRIFFIS:  Quite a way16

to end the morning. 17

Anything else for the Board in18

this morning's public meeting?  19

MR. NYARKU:  Not from me, sir.  20

CHAIRPERSON GRIFFIS:  Very well.21

And hopefully not for us either as we've got22
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other business to attend to for the afternoon.1

With that then, thank you all very2

much.  Obviously, people are showing up for3

our afternoon session.  We've had a lengthy4

decision-making this morning. 5

We're going to take a short break.6

I will reconvene at 2:30 and we will call the7

first case of the afternoon. 8

Thank you.  9

(Whereupon, the above matter was10

adjourned at 1:32 p.m. to reconvene at 2:3011

p.m.)12
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