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P-ROCEEDI-NGS
10: 15 a. m

CHAI RPERSON CGRI FFI S: Good
nor ni ng, | adies and gentl enen.

This is the District of Colunbia
Board of Zoni ng Adjustnent. Joining ne today
is the Vice Chair Ms. MIller who is making
numerous trips to bring out all of the files
that we'll be going through today. Also, M.
Etherly is wth us. Representing the National
Capitol Planning Comm ssion is M. Mnn and
representing the Zoning Commi ssion will be
numer ous nenbers. However, we are beginning
wth M. Parsons on the first case for
deci si on.

Copi es of today's hearing agenda
of the decisions are available for you. W
are going to adjust the order alittle bit in
order to accommpdat e sonme of the comm ssioners
that are here present wth us. But | wll
make note of that as we go forward.

Pl ease, if you would, turn off
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cell phone, beepers at this tine as they wll
di srupt the transm ssi on of our hearing. And,
of course, all of our hearings, proceedings
and neetings are done in the open before the
public and are recorded in two fashions. One,
we are broadcasting live in the Ofice of
Zoning's website. W are also creating an
official transcript. The Court Reporter on
the floor to ny right is doing that.

This is, of course, the tinme where
which we will hear the Board deliberate on
cases that have previously been heard. | f
they are the schedule for this norning' s
public neeting, the record has been cl osed on
these and it is full and ready to proceed.

Wth that, | et nme say good norni ng
to Ms. Bailey. Also, Ms. Bushman and M. My
fromthe Ofice of Zoning who are with us.
The O fice of the Attorney General wll be
represented shortly keeping us out of great
troubl e.

That being said, good norning to
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all. Wiy don't we call the first case for
deci si on.

MR, NYARKU: Yes, sir. Good
norni ng, M. Chairman, nenbers of the Board.

The first case is appeal nunber
17538 of the Advi sory Nei ghborhood Conm ssi on
3C and Wodley Park Conmmunity Association,
pursuant to 11 DCMR 3100 and 3101 from the
adm ni strative decision of the  Zoning
Adm ni strator, Departnent of Consuner and
Regul atory Affairs, to issue building permt
nunbers 86798 and 67758 on May 26, 2006, to
al | ow t he construction of a new
bui | di ng/ under gr ound par ki ng gar age.

The Appellant alleges that the
aut hori zed construction is in violation of
sever al sections of 11 DCVR including
subsections 330.5, 2301 and 2500.

The subj ect property islocatedin
the R-5B and the R 5D Districts as prem ses
2660 Wodl ey Road, NW That's in Square 2132,

Lot 832.
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On Decenber 12th, 2006, the Board
conpl eted public testinony, closed the record
and scheduled it's decision on February the
6t h, 2007. And the Board requested additi onal
post - heari ng docunents.

I'm just going to go to the
filings that have been submtted to t he Board,
M. Chai r man.

The first is from M. Cornish
H t chcock, on Decenber 29, 2006, submtting a
copy of the drawing or the plan that was
presented by the Appellants discussed at the
hearing on Decenber 12th. And that's
I dentifiedin your case folders as Exhibit 26.

We also have the filing fromthe
I ntervener represented by Robins, Kaplan,
Mller and Cresi. And that is identified as
Exhi bit 26.

Ckay. Here, M. Chairman, you
want to follow here because we have three
filings that are related to the filing from
the I ntervener.
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The first is fromthe Appellants
which is their response tothe filing fromthe
I nt ervener. It's identified as Exhibit 27
dat ed February 1st, 2007. And it is filed on
behal f of the Wodley Park Community
Associ ation one of the Appellants.

Second, we have also from the
Intervener a notion to strike the Appellant's
February 1st, 2007, filing. And this is
identified as Exhibit 28 dated February 1st.

And, finally, we also have from
the Appellants who are opposed to the notion
to strike and that's identified in your case
record as Exhibit 29.

The Staff should al so add that on
Exhibit 28 that was filed, which -- let ne
take that back. To Exhibit 27 rather. Wll,
let me just leave it at that and if the Board
has any further questions, the Staff is
prepared to answer.

Thank you. That conpletes the
Staff's briefing, M. Chairman.
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CHAI RPERSON GRI FFI'S:  Excel | ent.
Thank you very nuch.

Ms. Mller, | appreciate you
runni ng through all those subm ssions. There
were sone that, of course, were requested. W
had requested the Zoning Conm ssion's order.
There was an attachnent with that with sone
narrative. W have the notions based on the
response to strike certain materials.

Let nme hear any comments if there
Is strong consideration of strike those or
taking theminto the record at this tine.

My personal opinion in review ng
t hose docunents. | don't think that it is in
any way prejudicial or controversial frankly
In accepting them into the record as they
somewhat reiterate and totally reiterate
el ements that were brought up in the public
hearing and so | don't, wunless |  hear
ot herw se, woul d not be persuaded to grant the
notion to strike. But let nme hear from
ot hers.
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VICE CHAIR M LLER | woul d agree
t hat we shoul d not grant the notion to strike.
What's been submtted is basically a |egal
argunent and it's different from additional
evidence. | don't see any prejudice to other
party. In this case there is no need for
cross exam nation or anything of that sort.
So, | agree that we should not grant the
notion to strike.

CHAI RPERSON GRI FFI'S: Excel | ent.
Any differing opinions?

Very well. Not noting any
differing opinions, we'll takeinto the record
the filing of February 1 and also those
subsequent notions and oppositions to notions
and nove ahead.

Let nme open it up then for the
di scussion on this appeal.

M. Parsons.

COW SSI ONER PARSONS: M.
Chai r man, | recall very well the 1980
proceedings that led to the Section 350.4.
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And there were two things going onwth hotels
here in the city.

One, they were acquiring adj acent
residential buildings and converting to hot el
pur poses.

And, two, and probably the focus
of the case, was many of the l|arger hotels
were becom ng convention hotels and they
brought wth them the obnoxious traffic
probl ens, especially trailer trucks bringing
In exhibits to these convention size hotels.

So, that was what we were about
then in establishing this regulation. So,
when we try to apply that to this case, it
just doesn't fit. | nean, there's no increase
in hotel function, roons, exhibit space or
commercial adjuncts as well called it.

This accessory use, which it is,
to the hotel is not an accessory building.
And because it's connected to the | ow grade
and an accessory building is not connected.
It's replacing existing parking for the
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conti nuous operation of the hotel which is
requi red under the regul ations.

The structure is below grade and
does not intrude into the yard, which is an
exterior space. The only portion of that that
| feel wll protrude, if that's the right
word, is the stairways which are required for
safety.

And | agree with the owner that
this is, or M. Nettler, that this is a
st orage use of required parking. And | do not
believe it's a building. | think it's a
structure because it doesn't have a roof and
It's not sheltering persons or aninmals. So,
| amnot persuaded that this appeal has nerit.

CHAI RPERSON GRI FFI'S: Excel | ent.
Thank you very nuch.

G hers? M. Mller?

VICE CHAIR MLLER | agree with
M. Parsons and | just want to address
specifically some of their theories. | think
M. Parsons touched upon a lot of it. but
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just in setting the franmework.

| think that the ANC alleged in
general that the Zoning Adm nistrator erred in
Issuing the building permts for t he
underground parking garage at the Wrdman
Hotel on two theories. One is that the garage
Is an accessory building that's |ocated
neither in the rear yard of the property nor
wthin the min building as required by
sections 2301 and 2500 of the Zoning
Regul ati ons.

And, two, that as a hotel in a
residential district, it's subject to speci al
restrictions inposed by Section 350.4D which
prohibit the construction of a new hotel,
buil di ngs and the increases in the areas of
the hotel's commercial aspect.

And | think nr. parsons touched on
a lot of these, but | just wanted to also
address sone of it specifically.

| agree with M. Parsons that the
garage i s not an accessory buil di ng under our
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regul ations and | agree with the finding of
the Zoning Admnistrator that, in fact, the
under ground garage i s an extensi on of the main
bui | di ng, not a separate buil ding.

And | get that from sone of the
definitions in the regul ati ons when we | ook at
bui | di ng. It starts out saying that a
bui | di ng structure having a roof supported by
colums or walls for the shelter to support an
encl osure of persons, animls or chattel. And
M. Parsons has said that it's not sheltering
persons, animals or chattel.

But the second one, | think, is
even nore hel pful. It says, when separated
fromthe ground up or fromthe |owest fl oor
up, each portion shall be deened a separate
bui | di ng except as provided el sewhere in this
title.

And we don't have two buil dings in
this case that are separated only from the
ground up. W have fromthe ground down. So,
| don't think that this garage i s contenpl ated
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inthat definition. So, | don't think it's an
accessory buil di ng.

We di scussed at the hearing how,
you know, whether this was located in a rear
yard or not and | think that in the rear yard
contenpl ates above ground. It doesn't
contenpl ate the | ow ground because of all the
concerns about esthetics and ot her things that
you don't have when it's bel ow ground.

I f you | ook at the argunent that
t he garage i s an accessory building that's not
ei ther one of these things. |If you find that
It's not an accessory building the others
don't apply. But even | ooking at Sections
2301 and 2500, | think also they're just not
applicable to underground garages. 2301.1
tal ks about an erection of a building. And I
don't think when you're putting sonething
underground that that's an erection of a
bui | di ng. | think that neans it's going up
and that they talk about portions of a
bui | di ng bei ng above ground, etcetera. And
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none of this is above ground. So, | don't
think that it's contenpl ated here.

That's the first argunent.
don't know if anybody wants to take that any
further, otherwise we go to the 350.4, which
M. Parsons was talking about the whole
pur pose of that hotel regulation, soit wasn't
really applicable in this case.

CHAI RPERSON GRI FFI'S: R ght. did
you find any precise evidence that it would
I ncrease the gross floor area of the hotel or
I ncrease total area of the hotel devoted to
functions that would not be able to be
Increased as in roons, exhibit halls or
comrer ci al adjuncts?

VICE CHAIR M LLER No. And |
think falls into the category where it says an
existing hotel may be repaired, renovated,
renmodel ed or structure altered. No, an
under ground garage doesn't go to the gross
fl oor area.

CHAl RPERSON GRI FFI'S: I nteresti ng.

NEAL R GROSS
COURT REPORTERS AND TRANSCRI BERS
1323 RHODE | SLAND AVE., N.W

16

(202) 234-4433 WASHI NGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

VICE CHAIR MLLER And it's not
devoted to exhibit space or comercial
adj unct s. Parking doesn't fall into that
cat egory.

CHAI RPERSON GRI FFI'S:  Very wel | .

Anyt hi ng el se?

VICECHAIR M LLER | guess | want
tocoment. | think that is the gist of their
appeal . But then the ANC seens to al so all ege
an error of the Zoning Admnistration in
making his coments about this |egal
concl usi on wi t hout havi ng the assurance quote
that all submtted plans cunul atively conply
W th zoning requirenents.

And | just found that the letter
was not a final decision in this case and it,
in fact, was a service to the conunity in
explaining his reasoning as to why he was
comng to this legal conclusion. And so |
don't think that there's any -- and | agree
wth his |egal conclusions, so | don't think
there's any basis for granting the appeal on
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t hat basis either.

CHAI RPERSON GRI FFI'S: Did you fi nd
anything that was appealable in that letter
that went to the Zoning Regulations? That

were specific or material to this site or

proj ect?

VICE CHAIR M LLER:  No.

CHAl RPERSON  RI FFI S Ckay.
Excel | ent.

O hers? Any other comments?

Del i berations on this?
COMM SSI ONER PARSONS: M.
Chai rman, | nove that we deny this appeal ?

CHAI RPERSON CRIFFI'S: Is there a

second?
VICE CHAIR M LLER.  Second.
CHAI RPERSON GRI FFI'S: Excel | ent.
There's been a notion. |It's been seconded.
Furt her di scussi on? Deliberation?
| think it was excellent the
di scussions that |'ve heard and it's very
persuasive. | think that it encapsul ates the
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entire hearing on this and | do believe and
w | | support the notion that It was
persuasi vely proven before the Board that this
was a building that (1) connected bel ow gr ade.
No portion of it canme above. Therefore, it
was not in a yard.

In addition, you both have laid it
out very well.

If there's nothing further then,
t he noti on before us has been seconded and can
| have all those in favor of the notion
signify by saying aye.

( AYES)

CHAlI RPERSON (Rl FFI' S: And opposed?
Sust ai ni ng?

Very well. Let's record the vote.

MR NYARKU:. Yes, sir. The Staff
woul d record the vote as five to zero to zero,
this on a notion of John parsons to deny the
appeal, seconded by M. Mller. Also in
support of the notion M. Etherly, M. Mnn

and the Chair, M. Giffis.
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CHAI RPERSON (Rl FFI S: Thank you
very nmuch.

At thistime, M. My, I'dliketo
reorganize this schedule a bit and call

Application 17540 and 541 who is the Capitol

H Il Day School as we have present with us
Comm ssioner Mtten that will participate in
our deli beration. W will then resune our

schedul e and take up the H Street Ventures,
LLC.

MR NYARKU: Yes, sir, M. Chair,
as you recall, the Board has taken up these
two applications together. So, what the Staff
will do is read each of the applications,
which is 17540 and 17541 of the Capitol Hill
Day School .

As to Application No. 17540, that
IS pursuant to 11 DCMR 3103.2 for a variance
from the |ot occupancy requirenents under
Section 404, a variance from the rear yard
requi rements under Section 403 and a vari ance
fromthe floor area ratio requirenents under

NEAL R CGROSS
COURT REPORTERS AND TRANSCRI BERS

1323 RHODE | SLAND AVE., N W
(202) 234-4433 WASHI NGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

Section 1203. 3 of the Capitol Interest Overlay
District.

St af f al so adds t hat t he
application has been anended to w thdraw the
vari ance aspects on the parking requirenents
under 2117. 2.

And pursuant to 11 DCVMR 1202. 1 and
3104.1, a special exception to allow the
construction of an addition to a private
school under Section 206 in the CAP/R-4
District at premses 210 South Carolina
Avenue, SE. That's in Square 765, Lot 803.

St af f al so adds t hat t he
application was also anended to add the
vari ance from the fl oor ar ea ratio
requi renents under Section 1203.3 which |
stated earlier.

Ckay. Application No. 17541 is
pursuant to 11 DCVR 1202.1 and 3104.1 as
special exenption to allow the continued
operation of a private school for 30 students
I n pre-kindergarten through eighth grade and
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five faculty and staff nenbers from the
basenent | evel through the second fl oor |evel
under Section 206 and the CAP/R-4 District at
prem ses 214 Sout h Carol i na Avenue, SE, Square
765, Bl ock 802.

On January 16th, 2007, the Board
conpl eted public testinony, closed the record,
then schedul ed its decision on February 6th,
2007. The Board requested proposed findings
of fact and conclusions of law from the
Appl i cant and the parties. Those filings have
been submitted into the record and it is in
your case fol ders.

One, from t he Appl i cant
represented by Greenstein DeLorne and Luchs,
identified as Exhibit 14. And also fromthe
party in opposition, Bradley and Katherine
Towson- Pi ne, represented by Jackson and
Canpbel I, that docunent identified as Exhibit
115.

Finally, M. Chairman, we have two
potential prelimnary nmatters. The first
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being a witten statenent in opposition that
was dated and received January 31st, 2007,
froma M. Stan Colby. It appears that this
Isthe witten testinony that was presented in
oral testinony on January the 16th. That is
identifiedin your case record as Exhibit 116.

Al so, a witten letter I n
opposi tion dated January 31st from Janes and
Theresa Dechaine, D-E-CHA-I-NE St af f
believes that this filing is from an
I ndi vi dual who didn't present oral testinony
at the public hearing on January 16th and this
docunment is identified as Exhi bit Nunber 117.

And that conpletes the staff's
opi ni on, M. Chairman.

CHAI RPERSON GRI FFI'S:  Excel |l ent.

Thank you very nuch.

W have two prelimnary matters,
then we have Exhibit Nunber 117 and also
Exhi bit Nunber 116 before us.

Let nme hear comments, positions on
whet her we accept those into the record.
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COW SSI ONER M TTEN: M .
Chairman, | think there were two different
sessions of this hearing and | think the

record was open for a substantial anount of
tinme. And | don't think there's any
conpelling reason to allow the late filings.
And |"'mnot in support of opening the record.

CHAI RPERSON GRI FFI'S:  Excel | ent.

O hers?

VICE CHAIR MLLER |  would
conclude with Ms. Mtten that unlike in the
previ ous case, this is new evidence, that the
other parties don't have a chance to cross or
rebut and therefore could be prejudicial to
them And there really isn't any good reason
to let themin.

And with respect to the witten
testinony, it's already reflected in the
record in the transcript. And then what's
attached to that woul d be new evi dence that |
don't think would be fair to let in at this
tinme.
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CHAl RPERSON GRI FFI'S:  (Good. And
we also do have a letter in opposition from
Ms. Col by, Exhibit Nunber 92.

O her comment s?

I s t here any opi ni ons of
di fference?

Very well. W can take that as --
that's just so the Board themto strike those
fromthe record and nove ahead.

M. My had laid it out. W do as
we had tal ked about all though the hearings
there should be no nystery to the fact that
both applications, 17540 and 41 are being
heard si nul taneously. W have different
subm ssions on each that address, but it's
hard t o obvi ously separate those as we | ook at
the two different properties that are under
revi ew.

"Il open it up for comments.

VICE CHAIR M LLER Ckay. To
start then, this does involve two different
applications for relief goingto two different
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aspects of the Capitol H Il Day School.

17541 is for a special exception
for the continued use of 214 S. Carolina and
17540 is the bigger application here for
vari ances froml ot occupancy rear yard and FAR
under 1203.3, the Capitol Interest Overlay.
And then al so special exception pursuant to
206 for construction of an addition and
reconfiguration of a parking |ot.

The ANC support ed t hese
applications with conditions which we'll get
to later. And | think one of the big issues
here is that the OP supports the | ot occupancy
and rear yard variance but not FAR.

DDOT supports the applications
W th conditions.

| think we should relate --
probably address the bigger application
dealing with the addition first that has nost
of the issues here.

In order to do the addition, there
IS alot occupancy increase from42 percent to
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67 percent. And 40 percent is what's all owed
in this overlay and they're already over it.
So, no matter what increase they woul d have,
they woul d need a variance in this case.

Their yard wll be 10 feet and
what's required is 20 feet. And the FAR is
i ncreasing from1.7 to 2.42 and what's al | owed
s 1.8.

kay. | think what 1'd like to do
maybe perhaps is start the variance analysis
in this case because | think that's where OP
has the problens and where the main issues
are.

CHAl RPERSON GRI FFI S: They' re
taking out the | ot occupancy, the rear yard
and al so the FAR vari ances?

VICE CHAIR MLLER R ght.

CHAI RPERSON  RI FFI S: Ckay.
Excel | ent .

VICE CHAIR M LLER. And then as we
know there's a three-prong test for variance.
The first test if uniqueness. The second test
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Is practical difficulty and the third is no
substantial detrinent.

As the school noted in a BZA order
1988, the Board al ready found that the | ot was
exceptionally small and | think that this is
an historic building and they are constrai ned
by what they can do to expand on this building

by historic preservation concerns and HPRB.

So, | don't have any problem

finding the uniqueness in this case.

CHAI RPERSON GRI FFI'S: It m ght be
added to the fact that as it was built
originally as a school. Do you find that as
part of the uniqueness of this structure?

VICE CHAIR M LLER | guess what
| was focusing on was -- | nean -- you nean as
far as being used for another purpose, it
woul d be difficult to change it?

CHAl RPERSON @RI FFI S: | wasn't
going further than saying if that was uni que
or not.

VICE CHAIR MLLER No. | hadn't

NEAL R GROSS
COURT REPORTERS AND TRANSCRI BERS
1323 RHODE | SLAND AVE., N.W

28

(202) 234-4433 WASHI NGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

29

t hought about that.

CHAI RPERSON CGRI FFI'S:  Ckay.

VICE CHAIR M LLER But | do. |
think it has an exceptionally |arge core and
all these kinds of problens within it that now
make it not very efficient for today's
standards and stuff. And that really goes to
practi cal difficulties. I think it's
practical difficulties in operating the way it
I's and then there are practical difficulties
In expanding it and nmaking it handi capped
accessi ble and all those kinds of things.

And | think one of the nost
conpelling practical difficulties that the
head m stress tal ked about was al so there are
different needs than there used to be. And
one is this whole sheltering in place in the
event of energencies that that was not
sonething that was  built into schools
certainly years ago.

| was persuaded that they weren't
maki ng this addition bigger than they had to
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be. | was persuaded that it was being built
as efficiently as possible to neet their
needs. And so | differ wth OP's concl usion
that they didn't need to be as big as they
ar ea.

And | found it also persuasive
that HPRB found that it was in harnony wth
t he surroundi ng areas.

CHAI RPERSON GRI FFI'S:  Excel | ent.

Q hers?

COW SSI ONER M TTEN: M.
Chai r man?

CHAl RPERSON GRI FFI'S: Yes.

COMM SSIONERM TTEN: | thinkit's
an extrenely difficult case to deci de because
| initially was skeptical about the -- whet her
or not the school was maki ng the addition any
bi gger than they needed to. And, | nean, |
t hi nk we heard as the case proceeded, we heard
extrenely conpelling testinony from M.
Pet er son about how carefully this was done and
how still these classroons and these
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facilities wll remain bel ow standards.

And | recogni ze on the other hand
that the folks in opposition find this to be,
you know, this is too large. And, | nean, ny
initial reaction was the sane, that it was too
| arge and that there -- it hasn't been proven
heretofore any detrinment to the school in
terms of loss of its accreditation or
inability to attract teachers or students or
any of that. But | have to say from ny own
general personal experience working in the
District governnent for the last three years
and trying to get people out of substandard
facilities where the enpl oyees weren't wal ki ng
off the job. The public was still being
served, but notw thstanding that these -- you
know, the facilities that | was dealing with
were below what should be an acceptable
standard. And that's what | was hearing from
the folks fromthe school and this is stil
not going to be optimal by any neans. And |
understand perfectly the conmunity's position
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which is, you know, you bought into this
situation when you decided to | ocate here.
don't knowthat the comunity articulated this
quite this way, but you knowit's their choice
about the size of the enrollnent. So, they do
create sone of the inpact in terns of tight
space. They create sone of the inpact by
choosing to go through the eighth grade.

But there is a case that and this
Is what turns it for ne. There's a case that
broadens the interpretation of the variance
rules and we call it Monaco. And it talks
about the |lower threshold for variance -- a
variance case where there's a nonprofit
I nvol ved. And that the work of a nonprofit
and the public benefit from that use so it
actual ly becones -- it's not -- it broadens it
fromjust being use specific to al nost rel ated
to the user and allows a |ower standard to
apply. And that to ne says that in a case
like this, that the tie g9goes to the
I nstitution.
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And | wanted to lay that out
because | don't want the folks in the
comunity to think that 1|'ve taken this
lightly. [|'mvery synpathetic to their view

But | think because of Mnaco that the day
school gets the benefit of the doubt and I
think, as | said, their case about need was
very conpelling and becane increasingly
conpelling as nore evidence cane into the
record.

And | do just want to enphasize
sonmething that in the Ofice of Planning
testi nony t hey supported the variances for | ot
occupancy and rear yard and when pressed said
that they didn't think the Applicant had made
their case for the FARvariance. | don't know
how fundanentally opposed the Ofice of
Pl anning was to that variance. So, | think
that's an inportant distinction to nake.

CHAI RPERSON GRI FFI'S: Excel | ent.
Very well said and | think it's absolutely
correct to invoke Monaco as it has been used
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over the years and reinterpreted simlarly
fromthe court. And obviously it's been cited
as precedent which it is for our eval uati on of
t he vari ance test.

It's interesting to say there's a
|l ot of conplexity to this and | would say
there's a lot of conplexity as always and
tensions wth every application that cones
f or war d. And you nentioned the community.
You want to nmake sure that the community
understood your position and that to ne was
anot her piece of tension here because we have
parties in opposition in the adjacent and we
have the ANC in full support.

So, here we have even tension
t here as sonewhat the community or what ever we
refer to as that as this Board | ooks and each
of us individually |ooks to, what does the
community want and how does the conmmunity
address those tests that we are required to
revi ew and, therefore, base our decisions on?

Al that being said, Ms. Mtten,
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it's excellent deliberation. It helps ne in
terns of formng an opinion and decision on
this.

O hers?

MEMBER MANN: I'd -- just to
pi ggyback on sonething that Ms. Mtten said.
We al so heard a | ot of testinony regarding the
subterranean space and ©people were of
different mnds on that. Wile it mght be a
| arge space so it could potentially have been
used for several different things.

The fact that it's subterranean
and didn't have daylight and, you know, didn't
-- they have certain attributes that above-
grade facilities mght have, | thought was
nore persuasive to the fact that it could not
necessarily be used for things |ike regular
classroons or for functions that really do
need to go above grade.

So, the fact that there's alot of
subsurface square footage, doesn't necessarily
negate the fact that sone of those facilities
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really need to be above ground.

CHAI RPERSON GRI FFI'S: Wl | sai d.

Yes?

VICECHAIR M LLER | also want to
pi ggyback on sonething that Ms. Mtten all uded
to. And that is that even the opposition in
this case agreed that this school is an
i ntegral part of the conmmunity. And | think
that goes to Monaco with our being flexible
wWth respect to the public need for a
nonprofit in the conmmunity. But it's not
really, if they couldn't expand, noving isn't
really a good option because they serve a
great need in the comunity right where they
are.

CHAI RPERSON GRI FFI'S:  Excel | ent.
Very wel | .

As we focus our discussion,
del i beration solely on 17540, is there action
proposed from the Board in terns of that
application?

COM SSI ONER M TTEN: | woul d nove
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approval of Case No. 17540 and | would just in
addition to what |'ve already said, want to
enphasize in the order the fact that the
existing enrollnment wll still basically
stress -- it wll place a stress on the --
even on the new building. So, | think I would
like the order to reinforce the fact that
they're at capacity and they wll be at
capacity in terns of enroll nment even wth this
addition. So that |I think a valid concern and
we've certainly seen it play out in other
cases where there's an addition |ike this and
then later there's an enrollnment increase
sought . And | would want that to be very
clearly stated that because of the testinony
that we heard, that there's no room for
addi tional enrollnment even with the edition.
This is nmeant to make the best effort to
accomodate the existing enrollnment in an
I nproved facility. It's not about creating
addi ti onal capacity.

CHAI RPERSON GRI FFI'S:  Ckay. Don't
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know if | fully understand that. What you're
saying is fromthe testinony that we heard we
can project out what a future condition or
el ement m ght be?

COW SSI ONER M TTEN:  No. | just
want the order toreflect that it was strongly
represented to the Board that even with this
addition having this nunber of students on
site, would not be optimal in terns of the
size of the facility.

So, the idea that if they were to
cone back later and request I ncreased
enrol Il ment, that's inconsistent with what we
heard because they said this isn't even going
to neet the standards for the enroll nent that
we have. |It's still going to be too small.

CHAI RPERSON GRI FFI'S: Ri ght.

Coment s?

VICECHAIR M LLER: Well, I'd just
to recomend that we cone at it at a different
angl e because 17540 seeks not really just for
a variance but al so special exception relief
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pursuant to 206. And we haven't really done
our analysis wth respect to 206 yet. But |
believe and certainly in ny case, when ny
grounds for granting 206 would be that there
woul d be no adverse inpact from an increase
because there woul d be no i ncrease in students
or faculty and staff. And that the findings
and that there would be the sane enroll nent
limtation and faculty and staff limtationin
this order as in the previous order.

| don't knowthat -- | don't think
| feel confortable projecting out and saying
therefore they <can never cone for an
enrol |l ment increase. W could get in trouble
t hat way.

COMM SSI ONER M TTEN:  That's not
what | said. That's not what | said.

| said that | think that we shoul d
enphasi ze in the order what we were tol d t oday
or, you know, what we were told in the context
of this case so that in the event that they
come in the future and seek additional
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enrol Il ment, they will be called to account for

the words that they expressed to this Board

about how this building still won't be big
enough. So, | just want that enphasized
because | don't think that having an
additional enrollnment is -- based on the

testinony we heard, this facility can't take
it.

VICE CHAIR M LLER: | can agree
with that. | nean, basically in our findings
that this building was needed to be expanded
to accommodate this nunber of students.

COMM SSI ONER M TTEN:  And r enai ns
bel ow t he standards for, you know, the --

VI CE CHAIRM LLER Accreditation?

COW SSI ONER M TTEN: Not
accreditation but bel owthe standards for the
si zes, you know, the classroom sizes and per
square footage per pupil sizes.

If we put it as a finding that's
fine. | just want it called out plainly.

CHAI RPERSON CGRI FFI S: Ckay. I
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think we're going to have to get back into the
record specifically to find out what sizes
because we had --

COWM SSI ONER M TTEN:  Ri ght .

CHAI RPERSON GRI FFI'S:  -- a |l ot of
those submtted and there was testinony. I
mean, no one is refuting that regardi ng that.
How the conparative nature of the size and
al so the uni que configuration of thisinterns
of the larger core factor that would not be
dissimlar to a brand new school. But | don't
have any difficulty W th obvi ously
establishing a finding of fact of that
testi nony that was presented.

MEMBER ETHERLY: |'Il1 second t hat
notion, M. Chair.

CHAI RPERSON GRI FFI'S: Excel | ent.

COMM SSI ONER M TTEN: Thank you,
M. Etherly.

CHAI RPERSON GRI FFI' S: | thi nk t hat
noves us ahead very qui ckly and expeditiously
interns of the application under the notion.
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| think there are sone proposed conditions and
the conditions that | know the Board has
potentially thought about so we ought to get
to those. And al so sonewhat dealing with the
other details. The parking inpact we shoul d
address and also the busses and any other
el ements that the nenbers would |i ke to begin
to di scuss under this notion.

| think if we [ ook at the outline
of proposed conditions and those conditions of
whi ch are sonewhat boiler plate for the Board
in review ng school applications, that the
bui | di ng woul d be built pursuant to the plans
and we wi | | establish the exhibit nunbers that
are appropriate inthe record to attach to the
or der.

Speaki ng of the exhibits, | think
t hat we' ve gl anced qui ckly, but | want to nake
a quick coment onit. And that is, | nyself
| ooking at the elevations and the proposed
design found that from the pedestrial |Ievel
and the street level, the amount of | think

NEAL R GROSS

COURT REPORTERS AND TRANSCRI BERS
1323 RHODE | SLAND AVE., N W

42

(202) 234-4433 WASHI NGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

the design attention that went to adding on
the one addition in order to incorporate it
into the existing context but also connect
into a whole different building topol ogy was
very successfully done.

There are a mllion ways to do it
per haps, but as one was presented to us, |
felt that it was very well done.

Movi ng on. We've tal ked about the
nunber of students that are enrolled in the
school. |s there any di scussion or contention
inthe fact that the application notes that it
woul d not exceed 255? That would include the
ot her prem se of 214, of course, and we can
get to that and what it will entail.

Any di scussion on that?

COMM SSI ONER M TTEN:  Can | j ust
ask a technical question which is. Is it
possi bl e to have a single order for these two
cases because | think there was confusion in
the past because there were two separate
applications and at least | think we heard a
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little bit of testinony about the fact that it
wasn't entirely clear that when the t own house
was i ncluded that that was intended to be an
addi ti onal 30 students. But can we have a
single order for the two cases?

CHAI RPERSON GRI FFI'S: | don't have
any difficulty in taking the discussion up
now. | thought soneone woul d establish that
as we begin this that we would keep them
separ at e because t hey were separate condi tions
by ability for each of the two. For instance,
214 is going to have -- perhaps it wll have
atermtine put toit or the nunber, the use.
If we conbine themall. Frankly, it doesn't
really matter to ne. | nean, we can separate
themin one order. So, it's your opinions.

Anyone feel strongly?

There is sone efficiency i f we put
it all into one.

COW SSI ONER M TTEN: My
preference is one because | think then it's
all clear and there's no slippage.
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MEMBER ETHERLY: |  have no
objection to one consolidated order, M.
Chair. | think we'll probably just have to
wal k very deliberately through both the
deli beration and the conditions as | think
there were sone -- there were distinct
considerations and concerns that wer e
expressed by the party in opposition, other
menbers of the conmunity with regard to both
aspects of the two applications.

CHAI RPERSON GRI FFI' S: That' s fi ne.
| think it doesn't change materially what
we're going to do in terns of what we deci de.
So, | would allowus to continue onthis as we
are deliberating on one application and nove
on to the next application if we, in fact,
decide in the Executive Session to issue one
singl e order based on that deliberation we can
do that.

I want to take that under
advi senent, but rather not use the tinme nowto
make definitively that decision and how we
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nove ahead with it.

Ckay. O hers?

VICE CHAIR M LLER | just wan to
back up on the procedure that we're doi ng here
in formul ating these conditions.

Are you |looking at ANC 6-B's
condi tions and t he opposition's conditions and
the Applicant's proposed conditions? Those
are the three | have in front of ne.

CHAI RPERSON GRI FFI'S:  Absol ut el y.

VICE CHAIR M LLER:  Ckay.

And then on the first one then
where we say that the addition to the Dent
Building is pursuant to the plan submtted.

Do you want to include the
proposed | anguage that Applicant shall have
the flexibility to nodify the design of the
exterior el enents of the proposed additi on but
do not inpact relief which are initiated by
the H story Preservation Revi ew Board? That's
the ANC s version.

CHAI RPERSON (Rl FFI S: | don't
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think we need it.

VICE CHAIR MLLER You don't
think so. Ckay.

CHAl RPERSON GRI FFI'S: No. Because
It would be all owed. | nean we can say | have
no problemstating it. But we don't need to
state it to make it happen.

VICE CHAIR M LLER. Okay. Then we
don't need it.

CHAI RPERSON @GRl FFI S: | nean,
obviously we've allowed it in the past and I
think we continue that if there are changes
that are done to the plans that don't inpact
any of the zoning elenents or the relief that
was sought. Then it woul dn't inpact the order
In the attachnent of the plans.

VWhat else? Any difficulty with
t he enrol | nent nunber?

Any catch on the educational
program that established?

VICECHAIR M LLER. Wl l, | nean,
we have proposed it for its enrol |l nment nunber
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of 255.

CHAI RPERSON CGRI FFI'S:  Correct.

VICE CHAIR MLLER  And then we
al so have then recommendati ons whet her or not
tolimt the nunbers in each buil ding.

CHAI RPERSON GRI FFI' S: What are t he
recommendations of limting in 2107

VICE CHAIR M LLER: 30 students.
No nore than 30 students.

CHAI RPERSON CGRI FFI'S:  That woul d

be 214.

VICE CHAIR M LLER " m sorry.
That's 214.

CHAI RPERSON GRI FFI'S: That's all
right and we'll get to that. It's an

| nportant aspect understand and | think that
we'll get tothat. | nean, obviously, the ANC
Is differentiating that all in one condition
as we are keeping themseparate for this. W
can certainly add that in.

VICE CHAIR M LLER VWell, nmaybe
you can refresh ny nenory. Because ny
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understanding was there was a need to limt
the students at 214 but | thought the 214 was
eventually going to be converted to all
adm ni strative use and then those students
were going to be in 210? |Is that correct?
So, | wouldn't want to limt the nunber of
students in 210 to 225 as proposed by 6-B.

CHAI RPERSON GRIFFI'S: Al right.

(Wher eupon, off the record from
11:03 a.m to 11:05 a.m)

VICE CHAIR M LLER: Ckay. | nean,
| think since this is going to be a condition
for a long tinme that we just put the cap on
the students at 255 and leave it at that for
NOW.

COW SSI ONER M TTEN: well, |
t hi nk that representati on was nmade that -- and
the plans nmake it clear that there won't be
cl assroomspace in the town house at 214 Sout h
Carolina after the addition is built. So, |
think we can -- there's a bridge until the

addition is built but after that then 214
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should not be used for classroom purposes
after that tinme. And | think that's what they
intend and | think that's an appropriate
condition and then that will help to serve as
sone ki nd of transition between the school and
t he nei ghbors.

CHAI RPERSON  GRI FFI S: So, say
agai n what you think that the condition woul d
address? It would have 30 students?

COW SSI ONER M TTEN:  Unti |l such
time as the addition is conpl et ed.

CHAl RPERSON R FFI S: Yes. But
this order goes with the conpleted project.
| mean, it seens |ike we established the first
condition in the fact that it's going to be
built by the plans that are attached.

So, | understand what the intent
of that is. I'mnot sure -- | think it would
just confuse if we put a condition that ran
wth the school that was essentially a
tenporary condition.

COW SSI ONER M TTEN: vell, |
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guess what I'mthinking is that and | can't
recal | precisely. But | thought that there
was atinme limt on the existing use of 214 --

CHAI RPERSON CGRI FFI'S:  Ri ght.

COW SSI ONER M TTEN: -- and so
they had to cone back for that.

CHAI RPERSON CGRI FFI'S:  Ri ght.

COW SSI ONER M TTEN: And so let's
just say in the event that they couldn't get
the noney to build the addition or whatever
and it was nore the status quo renmained in
pl ace, then they woul d need sonet hi ng.

CHAI RPERSON CGRI FFI'S:  Ri ght.

COW SSI ONER M TTEN: As it
related to the use of 214.

CHAl RPERSON Rl FFI S: Ri ght.
That's absolutely correct and that's actually
sone of the confusion or not confusion, but
the conplexity of deliberating on this is
exactly why they're here because they're a
speci al exception for use of 214 had expired
and therefore it is tinely to have another
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speci al exception to continue that use which
Is why it's a little bit different than the
mai n buil ding at 210.

And so it's an interesting point
to bring upis, if they decided not to invoke
a relief if it was successful today, what
woul d t hey happen?

| think one argunent woul d be t hat
they'd have to cone back for another special
exception to nmake sure that it was a
continuation of different conditions on 214
because those conditions of which are under
approval now woul d have changed.

Does that make sense?

COW SSIONER M TTEN: el |,
per haps instead of trying to decide precisely
what the |anguage is. | think we all agree
about the intent.

CHAI RPERSON CGRI FFI'S:  Ckay.

CHAI RPERSON GRI FFI S:

COW SSI ONER M TTEN: And maybe
the Attorney General's office can figure out
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exactly how to express that.

VICE CHAIR M LLER No. We get
Into trouble sonetines when we do that.

COMM SSI ONER M TTEN:  Ckay.

VICE CHAIR M LLER: | nean, |
think -- well. | don't think this is a real
probl em al so.

COMM SSI ONER M TTEN:  Ckay.

VICE CHAIR M LLER | think they
have been putting that anount of students
there and no nore and it can't acconmodate
anynore as far as | understand the evidence.

| think the point is to try to
make t hese conditions pretty clear and sinple
and where they're really going to have an
| npact . | nmean, 255 is going to be really
clear. They can't go over that. That's their
enrol | ment. That's what everybody can plan
on.

This not nore than 30 students in
this other building. | don't think it's
really a problembecause | don't think it can
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accommodate it. | don't think that's what
their intent is. | think their intent is to--
and we can when we get to it, but conditions
governing that we could say that that's going
to be used for admnistrative purposes or
sonet hi ng.

| think it's alittle nmessy here
because of the two different orders. | think
that's probably part of the problem

CHAl RPERSON GRI FFI'S:  Sure.

VICE CHAIR M LLER  But | guess,
You know, if I felt like the condition was
really inmportant and really needed that they
were going to put 50 students in that buil ding
or sonething that that was a probl emwe woul d
need to try towork it in. But | don't see it
really as a real problem

Maybe we can put in our findings
what the intent is for this transition or
sonmet hing |ike that.

MEMBER ETHERLY: If | could, just
to perhaps nuddy the waters a little nore.
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I'"'m thinking that the spirit
behind this particular stunbling block is the
fact that as you nove sonewhat closer. I
mean, granted, the subject properties are
surrounded by residential so there's not
necessarily technically one portion of the
property that's closer to residential than the
ot her. But if you |look at the new proposed
property, if you ook at the new addition as
anincrease, if youw!ll or anintensification
of the school use, is there perhaps -- let ne
phrase it this way. Was testinony substanti al
enough to suggest that there's a need for a
condition to help mtigate just how nore
I ntense that use gets in the newbuilding wth
regard to student activity? And does that
per haps speak to the need for sone | anguage
that gets at the issue of admnistrative use
only or limting classroom-- limting student
activity to only the first floor of the new
space?

Agai n, that perhaps nuddies the
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water a little nore, but that's why |'mstill
per haps hanging in there wth Ms. Mtten on
t he observation of the need for sone type of
clarity.

| would -- | would perhaps argue
that I wasn't overwhel ned by the testinony as
It related to inpacts of a negative nature to
be mtigated fromthe standpoint of the use of
the -- what would be the new space. But |
think perhaps is that where you're headi ng,
Ms. Mtten, in terns of the need for sone
clarity there?

COW SSI ONER M TTEN: Well, ny
enphasi s was on t he phasi ng out of 214 for use
by students. | wasn't enphasizing the 30
student limt that now exists. So, | don't
feel strongly about that but | do fee strongly
about phasing out 214 for anything other than
adm ni strati ve.

So, | don't have a problem
Condition Nunber 2 as it's witten as |long as
there's another sentence that says after
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construction of the addition, the adjacent
buil ding at 214 South Carolina Avenue, SE
shall be used exclusively for adm nistrative
pur poses.

And, you know, the 30 student
thing is not ny big point.

MEMBER ETHERLY: The big point is
at a point certain, no students at all.

COW SSI ONER M TTEN: I n 214.

CHAI RPERSON GRI FFI S: But all
these conditions relate back to the proposed
plans in Condition 1.

But either way, we're | ooking at
Is the final product, what 214 is used for.
So, we're not concerned as | understand the
Board comments, not concerned with the nunber
but rather the use.

So, if you | ook over at the other
proffered condition, | think sonme of the
confusion was the testinony that was provi ded
and now t he findings and concl usi ons and al so
t he proposed orders. One of them states in
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the condition says the building nay be used
for Appl i cant for cl assroons and
adm ni strative offices and support functions
I n conjunction wth the Dent Building. But it
I ndicates that it would in no way |ocate
cl assroom or tutorial space above the first
| evel of the building.

O course, when you |look at the
plans, it doesn't look as if they're building
out for a classroomor tutorial space on the
first level. That doesn't nean that there
couldn't be flexibility in the spaces that
were provided there.

Then it gets to the question of
whet her that condition would be conditioning
a potential or evidence of detrinental inpact.

VICECHAIR M LLER.  Well, | think
It does go to the inpact on the nei ghbors.

CHAl RPERSON GRI FFI'S:  Ckay.

VI CE CHAIR M LLER Because that's
the part of the school that's closest to the
resi dents.
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CHAI RPERSON CRI FFI S: It's
directly adjacent to 216. And so we're left
with a condition that's suggesting the total
nunber of totals as |'ve understood that woul d
be 210 and 214. Now the question cones of
whet her the use would be articulated in a
condition for 214. Wuld it preclude the use
of classroons, support functions or would it
add those in and set it to alevel of which it
would be established in 214 on the first
fl oor?

VICE CHAIR M LLER | just and
maybe ot hers can refresh ny recol | ecti on here.
Because | thought that | heard that they
weren't going to wuse this address for
cl assroons, but I'mnot sure if |'m m staken
now in my recollection.

COMM SSI ONER M TTEN: Di d you | ook
at the plan?

VICE CHAIR M LLER: If they had
the addition, they wouldn't need to have
cl assroons over the --
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COMM SSI ONER M TTEN: | f you | ook
at the plans --

VICE CHAIR M LLER  Yes.

COW SSI ONER M TTEN: -- the
proposed edition and the use of 214. On the
first floor at the front it says faculty
| i brary/curricul um and pr of essi onal
devel opnent offi ces. There's a kitchen, a
bath and adm nistrative office at the rear.
And t he second fl oor say devel opnent storage.

And the third floor says at the

front -- | think it's the publication
director's office, devel opnent di rector
of fice. Behind that there's a conference

room a bath and the matricul ation officer at
t he very back. So, no cl assroons are i ntended
for 214.

VICECHAIR M LLER Then if we are
using this condition, | suggest that we say
the buil ding may be used by the Applicant for
adm ni strative of fi ce and support functions in
conjunction with the use of the adjacent Dent
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Buil ding and | eave it there.

I'"'m Jlooking at the proposed
conditions by the Applicant. | don't believe
that we should leave in the classroom
ref erences.

COW SSI ONER M TTEN: Coul d you
tell me what -- when you | ook at -- what are
you reading from when you tal k about rel ated
functions or sonet hing? Were exactly are you
readi ng fronf

VICE CHAIR M LLER Right now |'m
| ooki ng at Exhi bit 63. Applicant's subm ssion
of draft findings of fact and concl usi ons of
law. And it goes to the --

MEMBER ETHERLY: Are you | ooking
at proposed conditi on nunber 2?

VICE CHAIR M LLER: Carolina --
214 South Carolina, Nunmber 2. Right.

Appl i cant had proposed sayi ng t hat
the building nmay be used by the Applicant for
classroom and admnistrative office and
support functions in conjunction wth its use
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of the adjacent Dent Building at 210 South
Carolina Avenue, SE, as a private elenentary
school .

" m suggesting that we cross out

cl assroom but could |eave the rest of that

sent ence.

COW SSI ONER M TTEN: kay. As
long as it -- | just want it clear that --
well, I would want it clear that it's not

I ntended for classroom use.

VICE CHAIR M LLER R ght.

CHAI RPERSON CRI FFI'S: 2147

COW SSI ONER M TTEN: 214,

MEMBER ETHERLY: Is it -- does it
help our cause if there is separate but --
what's the word I' ml ooking for? Cooperative
conditions, if you wll, for both of the
properties?

What |'ve been trying to do is
wor k backwards from the inpact or the issue
that we're trying to mtigate here. And it
sounds as though there's a little bit of an
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emer gent consensus or at | east sone agreenent
anong the Board that we want to be sure that
the inpact of activities in 214 doesn't
necessarily cross the line, if you will from
the standpoint of the adjacent residential
properties.

s it perhaps hel pful to break out
the conditions and sinply do conditions for
210 and 214 separately? | wouldn't anticipate
them to clash in anyway. But it sounds as
t hough there is perhaps a certain uni queness
wthregardto at least this part of 214. So,
maybe it's only just with regard to this
particul ar issue.

VICE CHAIR M LLER Well, so sone
of the conditions could just be the sane in
both orders but sone could be particular to
one. Like this one is particular to howthis

bui | di ng can be used.

MEMBER ETHERLY: Agr eed. For
exanple, and the reason why | offer that
suggestion is. The Ofice of Planning's
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Novenber 21st Report, Exhibit Nunber 44, had
| anguage on page 4 of 6 at Condition Nunber 3
that at one point it had been proposed by the
Applicant and | don't think it's materially
different from where we are today. But the
| anguage of it | think gets to the spirit of
where Ms. Mtten was initially. And that is
the issue of. We understand and recogni ze
that there's going to be a need to nove
students back and forth between the two
bui | di ngs at sone point during construction.
The issue is, however, at a point certain, we
want to be sure that there's a limtation on
the size, if you wll, the intensity of
student activity in 214.

So, that condition read no nore
t han students shall be allowed in the prem ses
at any given tine. Nevert hel ess, the
Appl i cant shall have the flexibility to shift
student s between t he prem ses and t he adj acent
Dent Building at 210 South Carolina Avenue,
SE, provided that in no event shall nore than

NEAL R CGROSS

COURT REPORTERS AND TRANSCRI BERS
1323 RHODE | SLAND AVE., N W

64

(202) 234-4433 WASHI NGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

255 students be enrolled in the aggregate in
bot h properties.

That's a nouthful, but does that
| anguage perhaps help get a little bit to --
and 1'd be nore than happy to perhaps | ook
towards the Ofice of Attorney GCeneral or
ot hers for gui dance.

VICE CHAIR M LLER: M. Etherly,
| just want to note that in Exhibit 25, the
Applicant did make the representation. |It's
a prehearing statenent that if the additionis
approved, then they can revise the use of the
bui l ding at 214 to include all t he
adm ni strative offices.

So, | just think it would be
cleaner if we just say in the order that goes
to 214 that it's going to be wused for
adm ni strative office and support functions
and cross out all the references to
cl assroons.

And, therefore, there'snot really
a need to limt the students in the building
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because it's not going to be used for students
or by students. W don't have to get into
t hat whol e t hing.

COMWM SSI ONER M TTEN: How about
this? W have -- we have the proposed
Condi ti on Nunber 2 for the main buil di ng which
Is the nunber of students enrolled in the
school shall not exceed 255 (including at the
prem ses and at the adjacent building at 214
Sout h Carolina Avenue, SE.)

Next sentence including this wll
now t ake off on the other Condition Nunber 2
for 214. The building at 214 South Carolina
Avenue may be wused by the Applicant for
adm ni strative of fi ce and support functions in
conjunction with its use of the adjacent Dent
Building at -- well, in conjunction with its
use of the adjacent building at 210 South
Carol i na Avenue as a private el enentary school
and leave it at that?

VICE CHAIR M LLER kay. I
forget already what you exactly said in your
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first line.

COMM SSI ONER M TTEN: | basical ly
said --

VICE CHAIR M LLER | got the
second one.

COW SSI ONER M TTEN:  -- 255.

VICE CHAIR M LLER:  255.

COW SSI ONER M TTEN: And
adm ni strative of fi ce and support functions in

214 after the construction of the addition.

VICE CHAIR MLLER G eat.
Because | don't know all that was in the
parenthesis, but | guess | just think it

shoul d be as clean and sinple as possible.

CHAI RPERSON GRI FFI'S:  Excel |l ent.
So, it's decided. Let's nove ahead.

| think obviously the intent is
there and the question -- the whole point is
the fact that there is a different use of 214
once the entire application, once the plans
are invoked. One the addition is nade, the
connection is made. We'll nmake sure that the
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words in the condition read specifically to
address all that, because | think we're all in
consensus of what shoul d be said.

VICE CHAIR M LLER  Just so --

CHAI RPERSON CGRI FFI'S:  Sure.

VICE CHAIR M LLER: -- that, |
woul dn't want OAG to mi sconstrue anything in
it.

| think alot of this explanation
about the transition and stuff it's better put
in the findings than the order.

CHAl RPERSON GRI FFI'S: | agree.

VICE CHAIR M LLER And the
conditions would be pretty straightforward.

CHAl RPERSON GRI FFI'S: | agree.

VICE CHAIR M LLER:  Ckay.

CHAl RPERSON GRIFFI'S: I n fact, in
the witten subm ssion fromthe Applicant they
do it very well in addressing if this was
approved, this was the use of 214. And if not
approved, they had a whole different scenario
of which we're not taking up at this tine.
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So, there it is and it's a good
citing of Exhibit 25 also for OAG to | ook at
as they look at the wunderstanding of the
condi ti on.

So, noving onthen. If we wereto
| ook at -- perhaps it's easier, although we do
have several around. W could | ook at Exhi bit
114 and add or subtract as we nove forward.

This condition of the education
program that was proffered by the Applicant
and was al so addressed in terns of the after
school prograns and al so the day prograns.

Any corrections, edits on that?

COW SSI ONER M TTEN:  No.

CHAI RPERSON GRI FFI'S:  The facul ty
and staff. There's 38 provided no nore shall
be nore than 43 faculty and staff enployed in
the aggregate in both properties. That was a
conbi nati on of those that would be in 214 and
al so in 210.

Questions? Comments on that?

The bigger issue is the outside
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parki ng spaces, which were laid out to
accommodat e 20 autonobiles during the nornal
dayti nme hours of operation and three school
buses at night as shown in the plans.

W had tal ked extensively about
that and about how they were getting in and
out, the efficiency of it.

There was a heck a lot of
programm ng involved. | think it's probably
not unbelievable that it will be able to be
I npl enented once people get the rhythm of
pulling in.

What was fairly understandable in
the presentation as | sawit was the fact the
school starts and ends at a particular tine,
so the teachers are comng in at about the
same tinme if not exactly the sane tine and
| eavi ng sonmewhat coordinately. | didn't see
any difficulty in having that stacked program
packi ng.

What cones up is the issue is
during the days, the school buses when they're
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not in use, where shall they be? We had
tal ked about sone during construction or
tenporarily using an off-site |ocation of
which there could not be Ilong-term use
assigned. O course, that's understandabl e.

However, where it's inportant for
these buses to be when not picking up,
dropping off or in use.

Take comments on that.

COW SSI ONER M TTEN: | thi nk t hat
what's been proposed by the Applicant is a
little too flexible because | think on the one
hand | don't think we want the school buses
parked in front of the building anytine
they're not in use, which could be literally
around the clock. And I think -- so that's
too flexible. They didn't want to be tied to
or they were not able to be tied to a specific
of f-street | ocation because they couldn't get
a long-termcommtnent fromresults.

So, what | would |ike to suggest
Is that the conditions say during the day if
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t he school buses are not in use, they shall be
parked in an off street | ocation and then that
gives the Applicant flexibility to make
what ever arrangenents they need to nake. They
can park them on the subject property. They
can park them at Results. They can park them
with, you know, any other facility that has
sone parking where they can nove the buses.
But it would get them off the street during
the day and in the evening for that matter.

| nmean, actually it's, no. Just
during the day.

CHAl RPERSON GRI FFI S: Any ot her
comrents on that?

Very well. Normal hours of
oper ati on.

Any di scussiononthat? 8:00 a.m
to 6:00 p.m, Mnday through Friday?

How about the functions? Cover
nore persons and |limted functions? Seens
very articulate and in fact the | ast sentence
says sonething that we've cone to know very
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well in terns of some of these conditions if
facilities in the building would not be made

avai l abl e for commercial purposes.

Very well. There's a condition of
| i ghti ng. The exterior lighting of the
bui | di ng.

Any comments on that? It woul d be
provided so they wouldn't shine into

nei ghbori ng properties.

Condition Nunber 9 goes to the
fact that this would incorporate all previous
orders and conditions therein pertaining to
the subject property. It's being indicated
that they would remain in effect unless in
conflict with this order.

| don't support that condition at
all. Il think that it's fundanmentally
confusing and in its face is conflicting.

Condi ti on Nunber 9 i s as proposed.
But, however, it does seemto address what Ms.
Mtten was going to is that we have a tine
period of which before this cones into full
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play and all these conditions which we're
addr essi ng of the new but pernmanent situation,
it seens to ne we could reword Condition
Nunmber 9 and say that all previous orders and
conditions therein pertains to the subject
properties. W can make it plural and going
to both, that would remain in effect until the
I ssuance of a certificate of occupancy for
those plans as outlined in Condition 1. In
whi ch case it would satisfy everything.

Any comments on that?

COW SSIONERM TTEN: | like that.

CHAI RPERSON GRI FFI'S:  Excel | ent.

Ms. Mliler?

VICECHAIRMLLER: [|'msorry, I'm
not sure what you just did.

CHAI RPERSON GRI FFI S: Good. I
wi |l explainto you that we can certainly have
It. But it addresses what happens at the
functioning of 214 and 210 for that matter
until this is built. So, until this actually
can be inplenented all these conditions. So,
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we'll just runit as it is currently.

The fact that we provide staff
I ncentives is Metro Check. | think that's an
excel l ent order, condition rather.

Nunmber 10 that would obviously
encourage public transportation and car pool
use fromthe prem ses.

Any objection to adding that
proffered condition? Very well.

They do have a Condi ti on Nunber 11
that allows for the mnor flexibility to the
revi sions. W can assess whet her we keep t hat
i n or not. | don't think it's required or
needed.

kay. Anything else? Any other
comment s? Questions?

VICE CHAIR MLLER |'msorry.
just want to backtrack.

You had a problem with 9 saying
that all previous orders and conditions
pertaining to the property remain in effect
unl ess sone conflict with the order?
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CHAI RPERSON CGRI FFI'S:  Ri ght.

VICE CHAIR MLLER Did you have
a problemw th that one?

CHAI RPERSON GRI FFI'S: No.

VICE CHAIR M LLER  Ch, okay. [
t hought that's what | heard you say.

CHAl RPERSON GRI FFI S: | ust
changed it.

VICE CHAIR M LLER Okay. You did
anot her version of that one?

CHAI RPERSON CGRI FFI'S:  Ri ght.

VICE CHAIR M LLER:  Ckay.

CHAI RPERSON (RI FFI'S:  Ckay. Any
ot her aspects to any of those? Any of the
other proffered conditions in addressing on
this?

Do you want to go to that one?
2147

(Wher eupon, off the record from
11:33 a.m to 11:33 a.m)

MEMBER ETHERLY: There was an
addi tional condition proposed regarding air
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conditioning units in Exhibit 114, Condition
Nunmber 9. | don't knowif you want to address
that one or not? O perhaps you overl ooked
it.

CHAI RPERSON GRI FFI S: Yes. No.
It's an excellent point. | was just getting
tothat. And | think that's a good one as we
had tal ked about.

And, in fact, there were two
points in the hearing that that was addressed.
One was I n t he initial Applicant's
presentati on about the attenuating surround of
the roof top structure. And then in sone of
the neighbor's testinony there's a point of
which there are condensers, on a little bit
above grade on the property line and | think
that in the last questions if | recall
correctly, the Applicant was asked, could you
not nove those to the roof. And they said
they didn't think it was a problem

So, in all those aspects, | think
that it woul d be appropriate to address that.
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" mnot sure how we say it, but I'll leave it
at that.

| think we should have those
condensers noved up off of the property line
and the grade |ine and put, especially with a
whol e redoing of the structure, it seens that
t hey coul d accommodat e that.

COMM SSI ONER M TTEN: | think the
note is intended to say that they i nvestigated
nmoving them and that's not going to be
practical. And that's why the condition is
being proffered about having the acoustic
screen and keepi ng them where they are.

CHAl RPERSON (Rl FFI S: I nmean |
don't disagree. | nean, | read this as they
are anticipating sone problens potentially
with HPRB in terns of reviewing the
enl argenent of the penthouse structure.

COMM SSI ONER M TTEN:  No. | think
-- | think -- I don't think it's HPRB. I
think it's that if they do nove these units to
t he roof, then the anount of HVAC equi pnent on
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the roof is increased and there's a different
kind of noise inpact that will result. So,
what they're suggesting is they need to get
HPRB' s approval and publici space permt but
t hen pendi ng those approvals, they'll screen
the air conditioning units where they are
rather than noving them and creating a
different kind of problem But | don't think
It's an HPRB problemto nove them

CHAI RPERSON CGRI FFI'S:  Ckay.

Are you okay with that?

COW SSI ONER M TTEN: [''m
satisfied wwth the effort.

CHAI RPERSON GRI FFI' S: Ckay. Let's
nove ahead t hen.

What el se?

COW SSI ONER M TTEN: Well, the
other condition in the version that M. Mann
was reading from has to do with vents al ong
the alley.

CHAI RPERSON GRI FFI'S:  Onh, right.
Yes. Let's get to that.
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Any difficulty wth t he wordi ng of
that? The fence may be novable. It is wll
subject to approval of HPRB but it would --
the Applicant would install a fence between
t he reconfigured parking | ot and the abutting
public alley.

COW SSI ONER M TTEN: | don't have
an issue with it.

CHAlI RPERSON GRI FFI'S:  Excel | ent.

Posti ng signs? Condi ti on?
Comment s? Any objection to keeping that in?

| don't hear any objection. Let's
nmove ahead.

The Applicant w il provide faculty
and staff to the center. W've had that in
duplicative of the other conditions that were
addressed in the previous order which is 13
here on this list that we're | ooking perhaps
on page 14 is duplicative of what we've
al ready addressed and then m nor revisions.

| think that addresses all of the
el ements that | had in ny notes unl ess others
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had ot her comments on that or which we could
get to? Ckay.

Are there any other then? | f
we're looking at conbining and making it
absol utely confusion for everyone, the 214 and
214. Are there any ot her conditions that went
to or the deliberation of the -- well, it's
two things. One was to take up the conditions
but also have an actual notion on 17541.
We'll get to that in a mnute, | suppose.

Al right. anything else on this
t hen?

VICE CHAIR M LLER:  Whi ch thing?

CHAI RPERSON GRI FFI'S: On the first
one? It's 40 which is just the -- is the as
you have stated. | believe it's your notion,
Is it not?

MEMBER MANN: | don't think we
need a noti on.

CHAI RPERSON GRI FFI'S:  No. we have
a notion. ['"'m sorry, M. Mtten didn't
officially second it.

NEAL R CGROSS

COURT REPORTERS AND TRANSCRI BERS
1323 RHODE | SLAND AVE., N W

81

(202) 234-4433 WASHI NGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

82

COMM SSIONER M TTEN:  And |'d be
happy to anend it to include 17541.

CHAI RPERSON GRI FFI S: Excel | ent .

Let's do that then. You would anend your
notion to have -- we'll go ahead, but it wll
be for approval of a special exception. I's

that correct?

COW SSI ONER M TTEN:  Yes.

CHAl RPERSON R FFI S: Ckay. In
whi ch case, let's address the special
exception requirenent for all those conditions
which will relate to that as we are | ooki ng at
a nore of a conbined el ement of these two.

COW SSIONER M TTEN:  Wel I, if |
coul d just speak i n general w thout goinginto
a lot of specifics because | think the record
is fairly clear. Is with the -- if the
addition -- if the -- basically the status quo
Wl | be maintained until the addition is built
at 214 and then | think whatever inpacts there
will be will be reduced as it relates to 214
by the fact that students will no |onger be
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taught in 214.

So, | think that we didn't hear
testinony about existing adverse inpacts
related to the use of 214 and | think those
wll only becone -- they will only be reduced
as the edition is built. So, | think in
general that speaks to the fact that the test
has been net as it was net in the past by a
speci al excepti on.

CHAI RPERSON (RI FFI'S:  Ckay. And
there are several things that rel ate
specifically to this special exception which
was i ndependent of the Dent School .

Are you -- is it the Board's
perspective that we woul d condi ti on t he nunber
of faculty and staff that would be at the
prem ses of 2147

Do you want to say that on the

record, M. Mann?

VICE CHAIR MLLER No. | don't
know we would do that. | nean, there's going
to be a certain physical limtation just based
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on the square footage.

CHAl RPERSON (R FFI S: Ckay. I'n
whi ch case woul d we add this to the conditions
that went to the Dent School which would set
obvi ously the kinds of operation that would
set the other elenents of specificity.

The two ot her pieces then that |
see that are sonewhat uni que and | absolutely
agree wth you and | think the building itself
and the layout as proposed will dictate a
functioning el enent of which may be 8 and may
be 12. But | didn't see that that |evel was
of a particularity that woul d be conditi oned.

W have one condition that was
proposed that existing non-street parking in
front of the subject building shall not be
restricted. | wasn't sure whether that really
cane up or whether -- | know we would not be
able to have a condition on public parking
ar eas.

The ot her piece was the Applicant
woul d maintain a community liaison. It would
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neet with concerned neighbors and other
I nterested parties.

"1l hear comments on that. I
don't have any difficulty in having that as a
clarative condition in coordination.

And the | ast piece was the aspect
of time. Thisdidrunwithatinelimt onit
as the Dent School did not. But | think we
have several opportunities or proposals that
wll look to be continued in 214. It's
restrictive of atinme limt. W could add it
to the Dent School as it is a new program and
non- student use and not have a tinme limt on
it.

"' mopen to comments on that.

Ms. Mliler?

VICE CHAIR M LLER Yes. ' m
inclined not to give it a tine limt and to
kind of nerge nore of these conditions
because, | don't know. It seened we were just
tal king about the community |iaison. That
doesn't really just apply to this building.
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It applies to the school.

So, that would be the sane. The
hours of operation are the sane. The
enrollnment is the sane. The faculty and staff
limts should be the sane.

So, I'mjust trying to get this
si npl er. Wat's different with respect to
this building 1is that it's wused for
adm ni strative purposes and Board functions.

CHAI RPERSON GRI FFI'S:  Excel | ent.

VICE CHAIR MLLER | don't know
whet her al so perhaps, | see a condition that's
proposed relating to use of the building on
weekends or evenings. And maybe that coul d be
nore |limted because it's closer to the
resi dences.

| guess | just want to conpare
that to the other limtation for 210 -- for
the main school .

CHAI RPERSON GRI FFI S: As it's
somewhat awkward by the Applicant this
condition, we can use -- | wasn't aware and it
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certainly didn't resonate the testinony that
went to the use of that on the weekend.
Qoviously, it's difficult for us to condition
If there is incidental use of that that is
directly relating to the school function.

| don't see how we would start to
condition that --

VICE CHAIR M LLER:  You know - -

CHAl RPERSON GRI FFI'S: Go ahead.

VICE CHAIR M LLER: Well, | was
just going to say that if this building is for
adm ni strative use only basically, then it's
not going to be used for activities in the
evening or community stuff. You know, it's
adm ni strative purposes. So, | think we don't
need tolimt it further, unless other people
see it differently.

CHAl RPERSON GRI FFI'S:  Comment s?

COMM SSI ONER M TTEN:  The only --

| don't have -- |I'm not worried about the
limtation. | guess the one thing as | | ook
ahead over tine, | think the reason why the
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limtation existed is because periodically --
you know, the reason that this is in use by
t he school is because they needed nore space.

So, if the day were to cone when
they wouldn't need the space, then the
expectation woul d be that this would revert to
bei ng a dwel |i ng.

So, r at her t han have them
periodically have to cone back and check in,
rather than deal wth it wth a tine
limtation, | just would want to have a
conditionthat's entirely consistent with what
they represented to us, whichis there will be
no internal connection between 214 and the
adj acent structure, so that 214 will remain a
separate building whichwll allow if the day
shoul d cone, when 214 could revert to a single
famly use that it woul d be physically able to
do that and it wouldn't be part of this |arger
bui | di ng then. And they represented to us
that there would be no internal connection.
| would just like to nake that a condition.
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VICE CHAIR M LLER | guess | have
sonme hesitation wth doing that. And it m ght
be a little off, but I think it's like, you
know, what if for |ike energency shelteringin
the future plans, that it's good to have an
I nternal connection or sonething.

| don't know that that precludes
the ultimate reversion if that were desired
sonetine in the future to a town house.

COW SSI ONER M TTEN: well, |
think the -- thereasonthat it's inportant is
because if 214 is able to be integrated into
the balance of it, it becones part of that
bui |l di ng and everything is a single building.
And then if they were to consolidate the lots
for instance, then this could be -- not only
would there be a physical inpedinent, but
there could be a |l egal inpedinment to returning
It to single famly use.

So, I'msaying. They represented
to us that there would be no internal
connecti on. I'"'m saying that we should
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preclude that and in the event that there
conmes sone situation where they would find
that desirable, |I think they can cone back to
t he Board. But they won't have to do that
because of an artificial tinme limtation.

VICE CHAIR M LLER Let ne ask you
j ust one other thing.

| understood that perhaps, you
know, originally that was the rationale for
the termfor the town house property. But |
don't remenber a lot of evidence in this
heari ng about the inportance of that being
abl e to revert back.

COW SSIONER M TTEN: Wl |, we did
hear testinony that -- we had testinony that
had to do with the original representation
that it was tenporary.

W had testinony from certain
I ndividuals that wanted 214 returned to
dwelling use now in the context of this
proceedi ng.

We heard testinony fromnei ghbors
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that they wanted nore of a buffer. Thi s
woul dn't be a buffer for whoever would be the
person who woul d buy 214. But it would be
nore of a buffer for the people down the bl ock
If this were actually a dwelling.

So, | think there's reasons why
that's desirable, plus for the sane reason
that it's desirable that Dent School is a
historic structure, remains its original use.
It's the sane reason that it's desirabl e that
214 should sone day return to its originally
desi gned use as a historic row house.

VICE CHAIR M LLER Ckay. | guess
| basically disagree because the rationale for
our granting the relief hereis that they need
the space. So, | don't see howthey -- how we
anticipate that it's going to --

CHAl RPERSON GRI FFI S: There's
noting Ms. Mtten's concern of not having them
connected, looking at the evidence that's
submtted. | think it would be particularly
difficult for themto connect them
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One, all this discussion of the
need for space, they're going to have to
obvi ously reduce space to nake a quarter. But
that's not fundanentally difficult, | would
assert. However, |ooking at their sections,
their floors don't align. And so | think what
you'd find is that they'd have to gut the
entire building, replace the floors, redo the
W ndows -- the window lines differently in
order to nake a physical connection to it.

It seens |i ke a huge project that
woul d have sone sort of, if not just historic,
some sort of inpact that mght actually be
precl uded from bei ng addressed.

COMM SSI ONER M TTEN: | don't know
the answer to this question but maybe you do.

For the kind of connection that
would be required to make this a single
bui |l di ng, does that have to be a physically
practical connection or just a connection?

CHAI RPERSON GRI FFI'S: Connecti on
above the first floor.
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COW SSI ONER M TTEN: R ght. So,
they could just open a -- they can just open
sonet hing up. It doesn't even have to -- you
know what |' msaying? So, you've just given,
| think, a bunch of reasons why it wouldn't be
a problem to put in that preclusion because
it's unlikely to happen. So, | don't'
understand all the resistance to putting int
he precl usi on.

VICE CHAIR M LLER: How woul d you
feel about putting it in the findings instead
of a condition and our conditions are supposed
to be for the purpose of mtigating
anticipated adverse inpacts? And that's
really isn't anticipated.

COW SSI ONER M TTEN: | think it
Is mtigating anticipated adverse inpacts
which is if this building were -- if 214 were
permanently precluded from being able to
revert tosingle famly use, that's an adverse
I npact if it were permanently precluded.

So, we're saying in this case
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because this is, you know, this is a -- this
school is a nonprofit. It provides, you know,
a significant public purpose, that's all owabl e
but on a permanent basis, notw t hstandi ng what
may happen with the school, | think that's a
potential adverse inpact. And | think that
this is appropriate as a condition.

MS.  MONRCE: Can | just nention
one thing here?

| think these are the nost recent
pl ans. | don't know. But if there's no
connection shown on the plans, they can't put
a connection in because they are bound by the
pl ans that are before the Board.

So, maybe that's conditi on enough,
| don't know. But whatever the plan says is
what they're supposed to be doing.

In fact, the first condition is
you' re bound by your plan. So, |'d have to
| ook at them

COW SSI ONER M TTEN: | think
that's it. | think making it explicit is
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I nportant. \Wat Ms. Monroe just articul ated
I s yet another reason why there shouldn't be
resi stance to having it be a condition.

I"'mwlling to nove on if people
aren't supporting it, although | fail to
under st and why.

MEMBER ETHERLY: | would tend to
agree with Ms. Mnroe's interpretation and
also Ms. MIller's position. | understand the
spirit | think in which Ms. Mtten is trying
to nove and | wanted to nmake it through the
bal ance of the norning with conpl ete agreenent
with Ms. Mtten and 1|'ve been doing a
wonder ful job thus far, but unfortunately wll
have to divert at this particular point on
t hat issue.

| think the plans provide enough
protection in this area and | can't say that
| strongly recall major testinony. Again, |
understand the spirit, and that is at sone
point anticipating the return of this
property, t he addi ti onal property to
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traditional residential use, if youwll. But
| don't think anything in this case or in
t hese plans as approved would preclude that
f rom happeni ng.

Thank you, M. Chair.

CHAI RPERSON GRI FFI' S: Excel | ent.
Thank you very nuch.

And | would note that | think it
was off the record actually you inquired and
actually stated that fact that there was no
physi cal connection as Ms. Monroe has just put
also on the record, which is an inportant
pi ece to acknow edge.

| would tend to agree. | think we
ought to nove forward on this and articul ate
very specifically in the findings of fact that
which is established an existing condition
that of the four levels of the two that are
shown in the evidence and the drawings in the
sections and the fact that there is not shown
I nthis application the connection between the
physi cal connection and communi cati on between
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214 and 210.

Anyt hi ng el se?

Ms. Mliler?
Ms. Mtten?
Very well. 1Is there anything el se

on either of the the applications or the
relief sought or conditions?

Further articulation or further
di scussion? Deliberation on the tests, the
vari ances or Speci al Exception 2067?

VICE CHAIR M LLER:  Yes.

VICECHAIR M LLER | just want to
seek a clarification now how we're going to
present these conditions? Are we going to
have t he sane conditions repeated with respect
to each application that apply to both and
t hen have ones that apply just specifically to
t hose applications also set forth with respect
to the individual application?

CHAI RPERSON GRI FFI S: Frankly, |
think it nmakes a heck of a lot of sense to
have a single order that enconpasses two of
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the applications. And then each of the
condi tions woul d obviously conply -- would be
addressed to 210 and 214, the entire project
site unless noted that it was specific to one
or the other.

VICE CHAIR M LLER:  Good.

CHAl RPERSON  RI FFI S Ckay.
Anyt hi ng el se?

Any other coments? (Questions?
Clarifications? Deliberations?

If there's nothing further than,
| would take inits entirety both applications
and the two notions that are before us. Both
have been conditioned and if there's no
difficulty, we can proceed with both of them
t oget her ?

And | would ask for all in favor
of the notion signify by saying aye.

( AYES)

CHAlI RPERSON (RI FFI' S: And opposed?
Abst ai ni ng?

Very well, let's record the vote.
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MR. NYARKU: Staff would record
the vote as five to zero to zero. This is on
the nmotion of M. Mtten to approve the

application as conditioned. Seconded by M.

Et herly.

The staff wunderstands that this
vote also includes Application 17541.
Correct?

Al so i n support of the notion, M.
Giffis, Ms. Mann and Ms. Ml er.

CHAI RPERSON GRI FFI'S:  Excel | ent.
Thank you very nmuch. Thank you all very nuch.

Thank you, M. Mtten. e
appreciate it.

Let's nove ahead then to the next
case.

MR, MOY: The next case for
decision is Application No. 17521 of 601-645
of HStreet Ventures, LLC, pursuant to 11 DCVR
3103.2, for a variance fromthe | ot occupancy
requi renents under Section 771

The staff notes that a special
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exception fromthe ground fl oor |evel ceiling
hei ght provisions was anended and was
W thdrawn. This was to allowthe construction
of a new m xed-use residential and commerci al
building on a ot that has 6,000 square feet
or nore of |and under subsections 1320.4 and
1325, in the H Street Northeast Nei ghborhood
Commercial Overlay District. That's HS/ C 2-A
and HS/C-2C Districts, at prem ses 601-645 H
Street, NE, Square 859, Lot 177.

St af f also notes that t he
application had been anended to include
variances from the residential recreation
space requi renents under Section 773, Speci al
Exception fromthe | ot occupancy requirenents
under Subsection 1325.4. Special Exceptionto
permt a relocated curb cut on H Street under
Subsection 1303.2. And a Special Exception
for a 35 foot extension of a |esser
restrictive district into a nore restrictive
district under Section 2514. 2.

Ckay. On Decenber 5th, 2006, the
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Board conpl eted public testinony, closed the
record and schedul ed its conti nued deci si on on
February 6, 2007. And the reason is the Board
bi furcated its decision on Decenber the 5th.

Staff woul d note that on Decenber
the 5th, the Board approved the follow ng
zoning relief on a vote of five to zero to
zero. This is (1) a variance from the | ot
occupance requirenents under Section 772,
variance fromthe residential recreation space
requi rements under Section 772. Speci al
Exception for the | ot occupancy requirenents
under Subsection 1324.4 and Speci al Exception
for a 35 foot extension of a lesser restricted
district intoanorerestricted district under
Section 2514. 2.

So, what's before the Board are
the nerits of the remaining zoning relief.

Very quickly, there were four
primary sections. The first one being the
speci al exception for construction of a new
m xed- use residential and commercial buil di ng
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on a lot that has 6,000 square feet or nore of
| and under Subsection 1320.4(f). That's in
the H Street NE Neighborhood Commerci al
Overlay District.

Nunmber 2, i s the Special Exception
requi renents under Subsection 1325 in the H
Street NE Neighborhood Commercial Overlay
District. Specifically, it's the narrow
desi gn aspects of 1325.1 A through F.

Third, the Special Exception to
permt a relocated curb cut on the H Street
under Subsection 1303. 2.

And, finally Special Exceptionsin
t he Nei ghbor hood Commercial Overlay District
pursuant to Section 1304. 1.

Very quickly on the filings, M.
Chai r man.

The Applicant has nade a filing on
January the 30th, 2007, and these are the
refined el evations for the project basically.
And that's identified as Exhibit 105. W al so
have a series of filings in support of the
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application.

The first is fromthe Sixth and H
Street Northeast Nei ghborhood Associ ati on and
that is identified as Exhibit 106.

Second, Stanton Park Nei ghbor hood
Association, also in support and that is
Exhi bit 107.

Third is the letter in support
from the ANC 6-A which is identified as
Exhi bit 108.

And, finally, also a letter in
support from the H Street Min Street,
i dentified as Exhibit 109.

In conclusion, we also have the
final filing from DDOTI which is their
suppl enental report which it's in your case
records which was delivered to you yesterday.
And that's dated, of course, February the 5th
and it's identified as Exhibit 110.

So, basically, that conpletes the
status briefing and staff prepared to go into
any specifics.
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CHAI RPERSON GRI FFI'S:  Excel | ent.
Thank you very nuch, M. My. There's an
awful lot to get through as you well said.

We had deci ded other aspects of
this entire application prior to today's
del i berati on. That was for the variance
77273, Special Exceptions under 1324.4 and
al so under 2514.

What is before us today as M. My
has i ndicated i s our special exceptions under
1320. 4, 1325.A-F and al so 1303.2 and 1304.1.

| think it is appropriate to nove
strai ght away under a notion for approval of
t hese special exceptions and | would ask for
a second on that.

MEMBER ETHERLY: Second, M.
Chair.

CHAI RPERSON GRI FFI'S: Excel | ent.
Thank you very nuch, M. Etherly.

Let's go right into -- although
|'"ve made the notion, | have some concern in
ternms of what is being presented to us.
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Qovi ously, we have a consensus of approva
fromthe H Street Main Street, the ANC and
al so Stanton Park. They've all signed
I dentical letters.

And the issue for ne is we were
being charged in terns of Chapter 13 in the
Overlay and we al | owed for additional tinme for
coordi nation of the design aspects and the
desi gn gui del i nes. Basically, wll this
application fit that, the letter of the design
pl an and desi gn gui delines?

l'"m not sure. I nmean, | can
somewhat assune what's changed, but we only
recei ved el evations and not plans. And so |
guess ny point is that it would have been nore
hel pful if we actually were brought into the
substance of all this great consensus.

But be that as it nay, we have
what we have before us.

"1l open it up for further
di scussi on/ del i berati on.

VICECHAIR M LLER | just want to
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say to that point at least that | think
there's evidence in our record that the
community and the Applicant have worked very
hard and very closely on this application and
come to consensus on it. And | think that's
a good thing.

And then | think it's our job then
next to make sure that it conplies with the
regul ati ons.

CHAI RPERSON GRI FFI' S: Excel | ent.
wel |, said.

Wiy don't we do that then?

VICE CHAIR M LLER Wl |, okay.

| think that to begin with we go
to 1325.1 which sets forth the criteria for
speci al exception for an application that
falls within 1320.4(f) which this one does.

And the first oneis that -- first
criteriais (a) project is consistent wwth the
design intent of the design requirenents of
Section 1324 and the design guidelines of the
H Street Northeast Strategic Devel opnent Pl an.
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| do note that we have in our
record to | ook at subm ssi ons by the Appli cant
of -- well, they're entitled Confirmation of
Conpl i ance of the 601-645 H Project with H
Street Strategic Plan Design Quidelines,
nunbering 1 through 58 basically divided into
two parts.

This goes to, for instance,
devel opnent gui del i nes, archi tectural
standards, store fronts, awnings, canopies,
w ndows, door, roofs, parapets, cornices,
wal | s, etcetera.

CHAI RPERSON CGRI FFI'S: Do you find
that it is in conpliance with the design
gui del i nes?

VICE CHAIR M LLER: | think --

| think this is a good show ng that it
Is. | mean as a |l awer |, you know, | can see
what they've done, but | don't have a separate
eval uati on.

CHAl RPERSON GRI FFI'S:  Ckay.

VICE CHAIR MLLER | would, you
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know, perhaps as an architect you mght be
able to put a different look in it.

CHAI RPERSON GRI FFI'S:  What you're
sayi ng though, however, is that there's no

persuasive evidence in the contrary in the

record?

VICE CHAIR MLLER That's
correct.

CHAI RPERSON  RI FFI S: Ckay.
Excel | ent .

Anyt hing el se? Anything el se on
t hose aspects?

Par don nme?

VICE CHAIR M LLER On A?  You
were saying on A or on the whole --

CHAI RPERSON GRI FFI S: On any of
them | nean you can nove to 1303. You're in?

VICECHAIR MLLER I'min 1325.1
A through F. W just | ooked A

CHAI RPERSON CGRI FFI'S:  Ri ght.

VICE CHAIR M LLER The design
gui del i nes consi stency.

NEAL R GROSS

COURT REPORTERS AND TRANSCRI BERS
1323 RHODE | SLAND AVE., N W

108

(202) 234-4433 WASHI NGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

109

Next is B, the architectural
desi gn of the project shall enhance the urban
design features of the immediate vicinity in
which it is | ocated.

CHAI RPERSON CGRI FFI'S: Do you find
It does that?

VICE CHAIR M LLER: Yes. | do.

CHAI RPERSON CGRI FFI'S: O hers?

Excellent. Let's nove ahead t hen.

Next we get into the traffic and
par ki ng i ssues, but first C vehicul ar access
and egress shall be | ocated and desi gned so as
to encourage safe and efficient pedestrian
novenent, mnimze conflict wth principal
pedestrian way, function efficiently and
create no dangerous or otherw se objectional
traffic conditions.

| think this goes to where they
want to add the curb cut in the mddle of the
bl ock. Correct nme if I'"mwong, but | think
this also overlaps with 1303.2 in the overl ay.
No driveway providing access to a designated
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roadway to require parking spaces or | oading
berths will be permtted.

And t hey have a good traffic study
t hat suggests doing this and | think that DDOT
I's also in support of that.

CHAl RPERSON (R FFI S: Ri ght . I
woul d agree with those comments. | think the
DDOT report was informative, although we've
had limted time to get through all the
details of it. | knowit was very informative
I n addressing the specific elenents of this.

VICE CHAIR M LLER: | nmean, ny
understanding fromthat is that even in the
present situation before all this devel opnent
Is added that there's a great deal of
pedestrian crossing in the mddl e of the bl ock
whi ch creates a hazard to them

CHAI RPERSON GRI FFI'S:  Very good.

VICE CHAIR M LLER Ckay. Moving
on to D, parking and traffic conditions
associated with the operation of a proposed
use shall not adversely affect adjacent or
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near by residences.

| think that's when we also
per haps should | ook at the -- there are a | ot
of conditions inposed. Wll, there are sone
conditions inposed -- proposed by DDOT here.

CHAI RPERSON GRI FFI S: Ckay. I n
terns of mai nt enance, the one-way operati on on
Seventh Street. Those conditions? Ckay.

VICE CHAIR M LLER In DDOT" s
report of February 2nd, 2006, they proposed
nine conditions. In general, they were
proposing a traffic demand managenent pl an,

t hi nk, and they say that they didn't receive
that so, therefore, they are proposing these
ni ne condi tions.

The first one is to provide
bi cycle parking that equals five percent of
vehi cl e parking. Bicycle storage facilities
for all residents and shower and changi ng
facilities for office and resi dent enpl oyees,
t he purpose of which is to mtigate vehicular
traffic inpacts. And |I'msure --
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VEMBER MANN: Wi | e you' re | ooki ng

for that | just want to note that you read the
date off this correctly. It says February
2nd, 2006, but it was just msstated. | t

shoul d have been 2007.

VICE CHAIR M LLER Oh, great.
Thank you.

MEMBER ETHERLY: | woul d, per haps,
M. Chair, as we |look at the proposed
conditions and, of course, keeping in mnd
that there were those other five conditions
that were on page 2 of the report, it mght be
per haps hel pful to maybe talk alittle broadly
first on kind of sone of the overall concerns
that | think DDOT still has that notivated the
nine conditions that Ms. MIler was about to
step into and the five additional concerns or
conditions that were identifiedthroughout the
report.

What | suggesting is maybe before
going into deep detail just for ne, | think,
two big points that are at issue.
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Cearly, the traffic demand
managenent plan which represents the nine --
which | think represents in part the nine
conditions that DDOT outlines on the | ast page
of the February 2nd, submttal, | think nerits
a little bit of discussion and | think the
Issue of the reduction in parking spaces
provi ded on site as observed by DDOI. Those
to ne energed as the chief concerns. And,
per haps, what |'msuggesting is just alittle
bit of broad conversation before getting into
the nmeat of those proposed conditions.

| think the transportati on demand

managenent plan on DDOT's part represents an

endeavor to real ly enphasize, if youwll, the
need for a nore transit -- nmass transit
friendly approach, if you wll, regarding the

subj ect property.

In part, | felt that DDOT as it
noted in bold and I'Il sinply read fromthe
read. Both the high transit trip reductions
assuned in the traffic inpact analysis and
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residents' concerns about spill over traffic
into the neighborhood indicate a need for
strong transportati on demand managenent pl an.

| don't disagree wth the spirit
of that. | did, perhaps, struggle with how we
woul d represent this in terns of the final
opi ni on because of the |level of detail that
these proposed nine conditions gets into.
Again, while | understand and appreci ate and
per haps support the spirit, it gets into a
fine, fine level of detail that perhaps we
haven't gone into before. So, | just wanted
to highlight that. |'mnot necessarily saying
" m opposed at this point, but | just wanted
to highlight that we step into them

The issue of the parking, the
provi sion of parking spaces on site, | found
to be an interesting one. It is perhaps very
rare that we are asked to reduce the parking
that's been provided. So, I'd sinply want to
throw that out there as an early observation
when we dive into these.
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So, | just wanted to offer those
two starting points just fromny perspective.

CHAI RPERSON GRI FFI S: well, |
think that's well said because, in fact, in
the hearings we ran across the sane type of
di scussion and that was these are all very
supportable directions in prograns, but are
t hey two things.

Ar e they specifically
I npl enent abl e i medi ately through conditions
of this Board to this specific project? And
| think as | recall at the |last hearings, it
was sonewhat a problem of inplenenting all
these as it was going to programm ng the user
whi ch coul d be done on their own as has been
proposed as is it going to be the District of
Colunbi a's agency as a user for this. But
it's an interesting dynamc to bring up in
t hi s di scussi on.

What el se on the new conditions?
Di scussions on those as they relate to
125.1(d)?
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VICE CHAIR M LLER Ckay. Wth

the recomendation of DDOT, |'m not sure if
it's acondition or not. | knowthat that was
a big issue wth respect to that they
shoul d --

CHAl RPERSON GRI FFI'S: It cones to
nmy mnd that as precious as DDOT is for us as
It was delivered, we obviously haven't had all
of the participants in this application --

VICE CHAIR M LLER:  Address.

CHAI RPERSON GRI FFI S: -- address

VICE CHAIR M LLER: M. Chairman,
staff had indicated that given that this
transportati on nmenorandum is dated February
2nd, there's a concern that the Applicant and
the other parties nmay not have gotten a copy
of this report and they want an opportunity to
respond to it, since we were about to go into
considering conditions for this application
based on this report.

So, | think that's a reasonable
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concern and in the interest of total fairness,
we mght want to give the parties an
opportunity to respond to this and continue
our deliberation on this to another day.

CHAI RPERSON GRI FFI' S:  Per haps not
a bad opti on.

M. d asgow?

MR GLASGOWN Thank you, M.
Chai rman, for the opportunity to respond.

We did not get served with this.
| believe that DDOT was supposed to file this
docunent on the week of January 9th. That was
what was provided in the record.

Secondly, as we responded to all
of these nine conditions, they were in their
original report. W responded to each and
every one of themat the hearing and gave the
Board reasons why there were sone of these
that we could conply with, sone that we coul d
conply with in part and sone that they didn't
make sense for us to conply wth.

CHAI RPERSON CRI FFI'S:  There were
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five that you could conply with?

MR, GLASGOWN There were sone t hat
we could conply wth. | think I can recall
where they were, you know, and it is in the
record. So, this is not any new i nformtion.
I think it starts at page 199 of the
transcript where | went through that.

And if you want, we can give our
response right now because we do want to get
a decisioninthis case. W have been working
wth the Board and the community. The Board
partially decided the case in Decenber in
deference to our joint request on that. W
appreciated that. W don't want to have this
case have the decision delayed because DPW
gets their report in three weeks |ate. W
don't think that's fair to the parties.

CHAl RPERSON GRI FFI'S:  Ri ght.

And given this report, have you
had a chance to read it?

MR, GLASGCOWN We're skinmng it
ri ght now.
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CHAl RPERSON GRI FFI S: On the
second page at the top is says, in weighing
al | t he el enent s t he Depart nent of
Transportation finds the inpacts to the
traffic network acceptable subject to the
following conditions. There are five
condi ti ons bel ow t hat.

It says described in greater
detail in the body of the report. However,
they say, maintain a one-way operation on
Seventh Street southbound. Is that sonething
you're antici pating?

MR  GLASGOW Yes. W can do
t hat .

VICE CHAIR M LLER Are you
reading fromthe earlier DDOT report?

MR GLASGON No. This is from
the -- | think that's from--

VICE CHAIR M LLER  Where are the
five conditions?

CHAI RPERSON GRI FFI S:  Second page.

VICE CHAIR M LLER: Oh, second.
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MR GLASGOW February 2nd, 2007.

CHAlI RPERSON GRI FFI' S: Encl osur e of
the curb cuts to existing surface parking | ot
on H Street.

MR. GLASGOW When we build a new
building. W can't close themoff right now

CHAl RPERSON  CGRI FFI S: Ri ght .
Reducti on of parking spaces --

MR, GLASGOW Reducti on of parking
spaces. No.

CHAI RPERSON GRI FFI'S:  -- provi ded
on site.

MR GLASGOW W agreed with that
wth the coommunity as to why we did it. W
had significant testinony on that. They're
re-raising all the issues they raised before.

CHAI RPERSON CGRI FFI'S:  Right. So,
you're not reducing the parking spaces
provi ded?

MR, GLASGON No, sir. No. W
agreed with the community. W gave analysis
as to the parking for office and retail and
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residential .

CHAl RPERSON (Rl FFI S Sur e.
Devel opnent of a conmm t nent to t he
transportati on demand managenent plan?

MR GLASGOW We agreed with the
managenent plan in part and not in part, |
guess, as in page -- the last page of their
report. So, that depends which nunber.

CHAl RPERSON @RI FFI S: And then
provi sion of funds in escrow? | don't recall
any conversation about this. Maybe | don't
just recall it.

MR, GLASGOW That is brand new.

CHAI RPERSON GRI FFI'S: A m d- bl ock
traffic signal?

MR GLASGOWN Ri ght . that is
brand new.

We have agreed that we woul d pay
for the md-block traffic signal, but we're
not going to escrow funds before we have to.
| nmean, if you have to pay for the signal, you
pay for the signal.
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CHAI RPERSON CGRI FFI'S:  Ckay.

MR, GLASGOWN We don't want to be
under a certain -- that nobody el se has.

CHAI RPERSON GRI FFI'S: Is H Street
Main Street here? Is the ANC 6-A if they
woul d conme up. Stanton Park.

MR A ASGCOW Collin Taylor,
St ant on Park nei ghborhood Associ ated, David
Hol mes, ANC 6- A

CHAI RPERSON GRI FFI'S: Do you have
a coment on -- did you receive the DDOT
report?

COMM SSI ONER TAYLOR: No, sir. W
have seen it in the sane tine that M. d asgow
has.

CHAI RPERSON GRI FFI'S:  Ckay.

COW SSI ONER TAYLOR: W nerely
skimmed it. W checked the record as recently
as yesterday l|ooking for it. It was not
t here.

If you'll notice Stanton Park's
|l etter that we put in on the | ast day that the

NEAL R GROSS

COURT REPORTERS AND TRANSCRI BERS
1323 RHODE | SLAND AVE., N W

122

(202) 234-4433 WASHI NGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

record closed, we felt that the record was
adequate then for you to decide the case
w t hout a suppl enental DDOT report.

W agree 100 percent with what M.
G asgow has said this norning. The record was
cl osed. W nmade every effort to get to this.
We spent sone four hours neeting with DDOT on
the elenments of their first report with M.
G asgow, with the ANC

CHAI RPERSON CGRI FFI'S:  Ri ght.

COW SSI ONER TAYLOR: W have --

CHAI RPERSON GRI FFI S: That's an
excel lent point actually. Point two in this
Stanton Park letter directly addresses this,
the fact that the DDOT final report was not
yet been filed. But that they believed that
in its absence, the Board could nove ahead
with a ruling. And | know we took note of
that, which was surprising when we were then
handed t he DDOT report.

We don't know necessarily when you
get stuff as opposed to when we get stuff.
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So, this is new for us to not have known you
didn't see it.

COMW SSI ONER TAYLOR: That's a
great way to say it.

CHAl RPERSON GRI FFI S: We didn't
know if you knew or didn't know. Anyway,
there it is.

Ckay. So, what you're saying and
you're position is that let's nobve ahead.
W' ve been there, we've done that and there's
not anything newin terns of the DDOT report
t hat woul d change your position in support of
this application?

COW SSI ONER  TAYLOR: The only
thing that is new is the Supplenental Wlls
Report that docunments the need for the md-
bl ock signal and the representation of the
Applicant that they will pay for the cost of
t he signal.

CHAI RPERSON CGRI FFI'S:  Ri ght.

COW SSI ONER HOLMES: Wi ch was
new si nce the hearing.

NEAL R GROSS

COURT REPORTERS AND TRANSCRI BERS
1323 RHODE | SLAND AVE., N W

124

(202) 234-4433 WASHI NGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

125

CHAl RPERSON GRI FFI'S: R ght. You
had all that docunentation because that was
fromthe --

COWM SSI ONER HOLMES:  And we t ook
that into account in our letter.

CHAI RPERSON TAYLOR: Ri ght. GCkay.
Which is noted in Exhibit Nunmber 105 in the
record. Ckay.

And |'msorry, you are?

COWM SSI ONER  HOLMES: Davi d
Hol nes, Vice Chair of 6-A

CHAI RPERSON GRI FFI'S:  Excel | ent.

COW SSI ONER HOLIVES: The
community has agreed with this proposal as
presented by M. d asgow. If, in fact,
there's going to be new provi si ons brought up,
it's going to be a problem for us. But |
woul d prefer to proceed as we are.

CHAI RPERSON (RIFFI'S:  Sure. [|I'm
sorry. | "' m not understanding. Wat do you
mean new provisions? You nean in the DDOT
condi ti ons?
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COW SSI ONER  HOLMES: Ri ght.
There are new conditions here.

CHAl RPERSON (Rl FFI'S: | see.

COW SSI ONER HOLMES: | woul d be

anxi ous to proceed as we are.

CHAl RPERSON  CGRI FFI S: Ri ght .
Ckay.

VICE CHAIR M LLER: M. Chairman,
when | | ook at conditions 1 through 9 |I'm not

positive, but | think nost of them Maybe we
can clarify here were discussed at the
hearing. | know that the bicycle parking was
di scussed and | know that -- | believe, the
website links and things like that were
di scussed. And the Applicant said yes. | can
do that. No. | can't do that. So, |'m not
sure what's newin this list of 9 conditions.

Do you think the parties could
just point that out if there's sonething that
they need to address that hasn't been
addr essed?

COW SSI ONER TAYLOR: M .
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Chairman, | wll defer to the Applicant to go
t hrough the detailed 9 itens. But in general
one item that the community is particularly
concerned with is the reduction in parking
spaces provided on site.

The DDOT study fails to take into
account that it is the goal of H Street to be
a destination location in the evening. And
just as the Reeves Building on U Street
provi des eveni ng parking for people comng up
to U Street. So this, the Applicant has
agreed to attenpt to make sone of this parking
avail able to enhance the devel opnent of H
Street. For that reason, we think that
overrides the concern about being close to a
Metro. And close to a Metro. Let's bear in
mnd that it is seven long blocks up the H
Street Overpass to get to the Metro station
her e.

CHAl RPERSON GRI FFI'S:  Right. But
so you don't find that there are new
conditions but rather you' ve already address
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the conditions that DDOT was | aying out and
sone of which you are not in favor of?

COW SSI ONER  TAYLOR: That's
correct. And of the 9 conditions, |I think the
Appl i cant and their traffic consultant
addressed themduring the hearing and we have
no di sagreenent with the representati on of the
Appl i cant .

CHAI RPERSON GRI FFI'S: R ght. And
even for today, you're in agreenent with the
fact that they would mintain a one-way
operation on Seventh Street, closer the curbs
once this is done along the lot on H Street.

And that they would pay for a md-block

Cr ossi ng.

MR GLASGOW Ri ght . Correct.
W'l do that for the residential, not for the
of fice.

| think, M. Chairman, we have

gone t hrough the DDOT report that was filed --

well, it's dated Novenber 20th, 2006. And at

the end of the report, they have 9 conditi ons.
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The same 9 conditions that we have here.
Appl i cant went through those 9 conditions at
pages 199 to 201 of the transcript. W went
t hrough each one of those, the ones that we
could do, the ones we couldn't do, the ones
that we could do for the residential piece and
sone of the ones we talked about would be
applicable really only to the comercial
piece. For instance, like we didn't say we
woul d provi de showers and changing facilities
for residential occupants who have a unit
right upstairs.

And the District is the occupant
of the office portion of the building and we
were leaving that up to the District as to
whet her they wanted to provide that or not.

Seven percent for --

VICE CHAIR M LLER Excuse ne.
Bef ore we nove on though.

Are you all right wth providing
the five percent of vehicle parking for
bi cycl es?
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MR GLASGOW W said -- | think
that what we -- there's a code provision as to
how nmuch bicycle parking that you need to
provi de under the Zoning Regul ati ons and we
were going to conply with the Zoni ng Regs.

VICE CHAIR M LLER:  You don't know
what that is?

MR, GLASGOW | don't know what
that is offhand. Do you have your regs wth
you? Wiy don't you check and see what it is?

MEMBER ETHERLY: | woul d, you
know, offer, M. Chair, that again the spirit
and the direction in which DDOT i s endeavori ng
to nove here is |laudable. There's absolutely
no di sagreenent in that regard.

Il wll also note that | am
hesitant at tinmes to perhaps pull back from
where DDOT or tinmes even where the O fice of
Planning mght take wus wth regard to
particul ar proposed condi tions or
recommendat i ons. But | think that for the
pur poses of us noving forward today, there is
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general |anguage that we can use to capture
the desire of this Board for the Applicant to
devel op a TDMpl an in col | aborati on wi t h DDOT,
but | eave those specifics to DDOT and the
Applicant to work out.

| just think getting in sone of
these issues, while sonme of them my
necessarily be Applicant rel ated i ssues, sone
of these, | think, get into quite frankly the
guts of the wunique and very individual
comrerci al aspects of the building that my
vary from tenant to tenant speaking on the
commer ci al si de.

So, | just would be hesitant at
digging into what | think is an extraordi nary
| evel of detail with regards to the guts of
the TDM pl an when it can sinply be left to the
Appl i cant and DDOT to work out.

CHAI RPERSON GRI FFI'S:  Very wel | .

| think that's well said and, in
fact, that's in agreenent with the testinony

fromthe Applicant that the difficulties of
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requiring a condition from the Board the
functions and space requirenents in the
comrercial office building that would be
possi bly changed by the occupant.

2119. 9 has been pointed out to ne
for a building structure existing on March 1,
1985, one percent of the anobunt of required
par ki ng spaces may be converted to bicycle
par ki ng spaces of appropriate sizes.

s that the provision you were
| ooki ng for?

MR, GLASGOW  No. | think it's
2119. 2. The nunber of bicycle parking spaces
shall be at | east equal to five percent of the
nunber of autonobil e parking spaces.

CHAlI RPERSON CRI FFI S: Isn't that
what DDOT was actually asking for?

MR, GLASGOW Yes. | just didn't
remenber the percentage.

CHAI RPERSON CGRI FFI'S:  Ckay.

MR. GLASGOW That's what | said.

CHAI RPERSON GRI FFI'S: Cbvi ousl y,
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neither did we.
MR, GLASGOW R ght. I knew we
were going to do what was in the regul ati ons.

CHAl RPERSON GRI FFI'S: So, thereit

MR GLASGOWN Kkay.

| don't know that they said
anyt hi ng bef ore about seven percent of vehicle
par ki ng for car pools and van pools. They had
no nunber in there. And |I'mnot sure that we
woul d be agreeable to that. W w |l provide
sone car pool and van pool spaces.

What did we say that we would do
there? Right. Because they didn't say what
their percentage was. Right. Because | was
thinking it was going to be five spaces or
sonet hing, not seven percent of a couple
hundred or several hundred.

Because they don't break out
what's comercial and what's residential.
They just say seven percent of the lot. Well,
we got parking spaces. W're going to have
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I ndi vi dual parking spaces for each one of the
230 sone residential units. So, it's not a
percentage that you just throw out there for
a lot that has several different uses in it,
which is what this final report does.

But we don't have any objectionto
providing five car pool or van pool spaces,
you know, at a convenient |ocation.

CHAI RPERSON (Rl FFI S: You don't
have any difficulty coordinating in your
creation inplenentation of whatever we call it
in this application. But the public
transportation managenent plan for this
bui | di ng.

Do you have any difficulty in
coordinating that wwth DDOT or actually --

MR, GLASGON No. there were a
nunber of things on here --

CHAI RPERSON GRI FFI'S:  -- creating
one?

MR, GLASGCOW -- that we had -- we
were fine wwth. W said we weren't going to
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do |i ke nunber three, that we weren't going to
keep our parking garage open 24 hours a day
for parking spaces at no cost for car-shared
vehicles. | nean, car-shared vehicles are --
that's a business that those people are in.

CHAI RPERSON GRI FFI'S: Ri ght.

MR, GLASGOW And, one, we didn't
want to provide spaces free. Secondly, we
didn't want to keep the --

CHAI RPERSON GRI FFI'S:  But | think
the inportance in the direction of the Board
would be that one, we wouldn't want to
precl ude you fromdoing that. But also in the
same respects, we don't condition things that
can be addressed or wuld Ilimt the
flexibility of adapting over tine to the best
I nt ent of providing the best public
transportation and reduction of car use.

Seens to ne we have one that just
wants to be created as a destination place
which is an exciting aspect. It also goes to
SW ng space wusage of parking which is
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ridi cul ous sonetines that we condition tines
of which parking can be used so we cl ose al
par ki ng ar ea.

But here we coul d get into making
conditions that mght inpact that negatively
in two or three years.

MR, GLASGOWN That's right.

CHAl RPERSON GRI FFI S: | guess
that's a concern that this Board al ways has in
condi tioning things as you seemare pulling of
teeth for conditions on a previous application
Is the clarity of which we want to provide it.

So, one, you are creating a
transportation managenent pl an, public
transportation plan for the building.

MR, GLASGOWN  Yes.

CHAI RPERSON GRI FFI'S:  And | think
that that is an inportant aspect. It's
actually a finding in this application. And
It should be worked with with the Departnent
of Transportati on.
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Look, | think all the stars are
somewhat aligning on this application, the
fact that you have an agency in the District
of Colunbia that's going to first occupy this.
How is that not available to bring everyone
together to nmake the best scenario possible,
whet her it be normal hours of operation or
after hours?

So, | think we ought to perhaps
better, in my opinion, that we don't get too
fact in fromthis perspective, fromthe zoni ng
perspective, but rather allow those that have
been creative in working on this to date to
continue that.

Let me ask you and then I'l| hear
adverse comments to ny opi nion fromthe Board.
But while we have you on the record now.

We have changes in el evations of
t he pl ans that obvi ously have been agreed upon
interns of the design criteria. And | don't
have a plan, plan. Ws the arcade renoved?

MR. GLASGOWN Yes.
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CHAI RPERSON CGRI FFI'S:  Ckay.

MR GLASGOW We agreed with the
comrents of the community. W all agreed with
the coments that the setbacks could be a
pr obl em W |ooked at it nore and we have
pl enty of FAR

CHAI RPERSON CGRI FFI'S:  Ri ght.

MR, GLASGOW And said we'll get
rid of it.

CHAI RPERSON (RI FFI'S:  Ckay. Al
right.

That's the only thing because
obvi ously we have dictatorial design control
on this Board --

MR, GLASGOWN Yes.

CHAI RPERSON GRI FFI S: -- on the
overl ay.

MR. GLASGOWN O herw se the --

CHAl RPERSON GRI FFI S: And we
haven't invoked any of it vyet. And |I'm

feeling |li ke we need to.

MR, GLASGOW But we agreed with
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the Chair's comments and what was alluded to
with a couple of the other Board nenbers that
maybe t he arcade was probably not a good i dea.

W got rid of the arcade. The
rest of the floor plans to answer a question
that was raised earlier. |It's the sane.

CHAI RPERSON CGRI FFI'S:  Ri ght.

MR, GLASGOW This buildingis the
sanme ot her than that couple of foot notch was
strai ght ened out.

CHAl RPERSON  CGRI FFI S: Ri ght.
Ri ght.

COW SSI ONER TAYLOR:  Let nme nmake
j ust one point on these additional el evations.

They did not address one aspect
and that was the variety of the retail that we
had asked to see. That was devel oped only
yesterday and provided to the parties. W're
In agreenent. We do ask that the record be
kept open at least to receive that as an
option alternative el evati on.

We understand fully that that may
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vary wth the tenants' need, but it --

CHAl RPERSON GRI FFI S: "' m not
understand. Wat woul d change?

COMW SSI ONER TAYLOR: VWhat was
changed?

CHAl RPERSON GRI FFI'S: Yes.

MR, TURNBULL: What it does, M.
Chairman, is it doesn't change the skin of the
bui | di ng per se.

CHAI RPERSON R FFI S: s it the
users?

MR, TURNBULL: O her than it
provi des an option that if we can get to the
public space commttee and provi de sone bays
and things like that at the ground fl oor.

CHAlI RPERSON QR FFI S: O
projections out fromthere.

VR. TURNBULL: Yes. Sone
projections out from the building. Some
things | i ke that. Sone architectural interest
in detail that the community was requested.

Doug Carter.
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CHAI RPERSON GRI FFI'S: My opi ni on
woul d be. | nmean, this is an interesting
piece with the whole design guidelines and
design plan and who actually -- well, there
I S.

It wouldn't seem to raise a
difficulty in my mnd if it didn't inpact
negatively the conpliance with the design
gui del i nes. And | think in terns of those
aspects, especially the fenestration in the
awnings and their articulation. They' re
pretty clear inintent if not word and | woul d

that if it's an agreeable aspect from the

parties in this that -- anyway, | don't think
it would really go into it. In fact, if it
goes across the property line, |'mnot sure an

argunment can be made that it doesn't inpact
zoning. But there it is.
Al right. So, conceivably the
el evations could be changing. Interesting.
Ckay. Any other clarifying
questi ons?
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VICE CHAIR M LLER  Just kind of
a question statenment, but just to clarify.

My understanding wth respect to
the first three conditions is that the first
one really isn't probably necessary because
the Applicant is going to conply wth the code
which is the sane as the five percent. And
W th respect to the others, that | believe,
M. d asgow, you were saying you would set
aside five spaces for car pool? You could
agree to set aside five spaces for car
pool /van pool? Ckay. Correct. Ckay.

MR. GLASGOW That is correct. W
woul d provide four parking spaces for car
sharing vehicles, but then drop the rest of
t hat condition on nunber 3.

If the garage is open for 24
hours, we'll have themavail abl e 24 hours. |If
the garage has it -- you know, if it closes as
m dni ght or 1:00, then that's when they would
be avail abl e.

VICE CHAIR M LLER Well, is that
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the sane thing as the car-pooling or van-
pooling or is that different?

MR, GQLASGOW | think those are
di fferent things.

VICE CHAIR M LLER: So how many - -
So you set aside spaces for each of then?

MR GLASGOWN  Yes. Four spaces
for car share, but that neans that -- but not
at no cost. That's nunber 3.

VICECHAIR M LLER | just want to
clarify your position on this before we deci de
whet her we accept it as a condition.

But, you said you would agree to
four spaces for car sharing. They' re not
going to be for free but you woul d create four
spaces that would be available for that?

MR GLASGOW Correct.

VICE CHAIR M LLER  But then did
you say you would also set aside a certain
anmount of spaces for car-pool/van-pool ?

MR, GLASGOW That's in nunber 2.
Yes. That's five spaces.
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VICE CHAIR MLLER Right. Five
spaces. Gkay. That's what | thought.

And then | have the transcript in
front of me and from what | see from the
transcript that we went through nunbers 4
through 9 and on page 200 you said you were
fine with the $35 per residential unit
subsi dy.

MR, GLASGOW Correct.

VICE CHAIR M LLER: Ckay. Sane
w th nunber 5, the website.

MR, GLASGOW Correct.

VICE CHAIR M LLER  Nunber 6, on-
site business center?

MR GLASGON R ght.

VICE CHAIR M LLER: Nunber 7, the
conplinentary Smart Trip Cards with $20 Metro
fare for each tenant that noved in?

MR. GLASGOW Let's see, that --

VI CE CHAI R M LLER: For
residential |eases?

VR GASGOW Yes. for the
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residential |eases.

VICE CHAIR M LLER: Ri ght.

MR, GLASGOW W& were okay wth
t hat but not the conplinmentary $60 Metro fare.

VICE CHAIR M LLER: Ri ght.

MR GLASCOW W said if the
District Governnent wants to do that they can
do it.

VICE CHAIR MLLER  And you were
fine with nunber 8 and 9? Correct?

MR, GLASGOW Correct.

VICE CHAIR M LLER:  Ckay.

CHAl RPERSON R FFI S: | think
that's excellent.

Any comments on that? Stanton?
ANC?

Very well. 1Is there anything el se

you need the record open for at this tinme?

W're way out of bounds here having them

address the Board i n our public neeting. But,

actually, it's an inportant aspect and

obviously we do it because we had that
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subm ssion in, in order for efficiency and
effectiveness we can get through today, |
woul d bel i eve.

Yes? Any other difficulties?
Questions?

Very wel | .

COW SSI ONER TAYLOR Yes.
Stanton Park would |like to commend the Board
for prescribing the procedures that they did
inthis case. It allowed us to work wth the
architect.

We'd liketocomend the Appli cant
also for making the architect avail able.
There were several neetings that took place on
Sunday afternoons on H Street to discuss the
architectural vocabulary of H Street. And

fortunately, the architect that was hired by

the Applicant listened and these new

el evations and the retail facades are a result

of those discussions. And on behalf of the

communi ty, beyond just Stanton Park, | woul d

like to express ny appreciation, not only to
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the Applicant, but also to the Board for
prescri bing those procedures in this case.

Thank you.

CHAI RPERSON GRI FFI'S: Excel | ent.
Thank you very nuch.

Gobvi ously, the Board appreciates
that and | just have to say, you know, you
were on the record when you said that.

The other aspect to it is, you
know, the overlay is witten as a very
col |l aborative piece and | think that's what
we've  seen in terns of this first
I npl enentation is it's somewhat cunbersone in
terns of howit's supposed to be done. But,
obvi ously, this shows that was very
successful |y done.

Wth that then, it seens to be
just our |ast piece.

| would note that with all this
di scussion and now having this very brief
address of this that we could take into the
record the DDOT report unless there's any
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maj or obj ections to doing so.

That being said, and particular
said to the Board, | think we ought to nove
ahead and | would nove for approval of the
Speci al Exceptions, the four as listed and
needed for 1320.4, 1325.1, 1303.2 and 1304.1
and ask for a second.

MEMBER ETHERLY: Second, M.
Chair.

CHAI RPERSON GRI FFI S: Thank you
very much, M. Etherly.

|"m going to try to be brief on
this but | think that the findings wll
establish a great deal of the detail that has
gone into the conpliance of these special
exceptions, al | whi ch have gr eat
particularity.

| think Ms. Mller did an
excel l ent job in wal ki ng us through. In fact,
those that were the nobst, one might say
restrictive or detailed in their anal ysis and
requi renents. And | do believe that we can --
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| would be open to talk of a condition, but I
think we can even find a finding of fact that
there was and going to be devel opnent and
actually wusing the DDOT word/phraseol ogy
devel opnent and a conm t ment to a
transportati on demand nanagenent pl an woul d be
appropriate as part and parcel of the
conpliance with the special exceptions.

Leave it open to others for
conment .

VICECHAIR M LLER | just want to
comment on DDOT' s recommendati on t hat there be
vi ewer spaces. W heard great opposition to
that by the Applicant and the neighborhood
about the concern that, you know, there be
sufficient parking. and Applicant submtted
atraffic plan that | think addressed how t hey
got to the nunbers. |'msure they address how
t hey got to the nunbers that they got to. And
| think they make sense.

And | think that DDOT' s condi ti ons
just go to trying to make this location in
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light of the devel opnent be as -- not be
negatively inpacted by too nuch vehicular
traffic. And | think that their suggestions
to which the Applicant agreed to are good ones
that should be included in that traffic
managenent plan and should be listed in our
conditions. Especially, since the Applicant
agreed to them

CHAl RPERSON (Rl FFI S: Ckay. I
don't have any difficulty with that one. So,
does anyone have any difficulty with that?

Any ot her elenents or discussion
that need to be made then?

VICE CHAIR M LLER | just also
want to say that the elenents that we | ooked
at. W tal ked about the nost inportant ones.
It's also 1325.1 E and F goes to noise. W
really didn't see any negative i npact
associ ated wth this devel opnent. And then F
goes to size, type, scale and I|ocation of
signs shall be conpati ble with the surroundi ng
corridor consistent wth the desi gn gui delines
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and don't see any evidence that any of these
wer e inconsistent.

CHAl RPERSON GRI FFI S:  Good. Ckay.

Anyt hi ng el se? Any ot her comrents
on that?

Very well. | guess we should
actual |y make note of the fact of -- in all of
this and the entire Chapter 13, there's
obvi ously design. Actually, it's noless than
two areas of which the design control is given
to the Board.

And | just want to be clear on the
fact that what we're looking at for this
deliberation and for approval is the |ast
subm ssi on. So, it's actually the changes
that canme out of fromour |ast hearing.

So, |'msonmewhat taking under the
assunption but now clarifying it. We have
taken that into the record and that's the
basis of which our deliberation that 1is
happening today for our special exception.

That's ny exhibit nunber 105.
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So, unl ess there's any
di sagreenent with that and as noted today,
we're noting that the plans that actually al so
change that would reflect that which is shown
in the el evations.

Ckay. Very well. If there's
nothing further? Carification on that then
we do have four special exceptions before us
that have been a notion to approve and
seconded.

For all those in favor of this
notion signify by saying aye.

( AYES)

CHAlI RPERSON (Rl FFI' S: And opposed?
Abst ai ni ng?

Very well. M. My.

MR. MOY: The staff would record
the vote as four to zero to zero. This is on
the notion of the Chair.

M. Giffis to approve the
application as described, seconded by M.
Etherly. Also in support of the notion M.
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MIler and M. Mann.

W also have, M. Chairman, an
absentee ballot from another participant who
I's Mchael Turnbull. And has a very short
comrent, but his vote is to approve the
application which would give a resulting vote
of five to zero to zero.

CHAI RPERSON GRI FFI'S: Excel | ent.
Thank you very nuch. Thank you all very nuch.
W do appreciate it. Thank you for the
clarification today and I'mglad we were abl e
to get through that.

That bei ng said, we have one nore
case at the norning' s public neeting. Why
don't we nove ahead to that.

MR. MOY: The next and | ast case
for decision is Application No. 17553 or Naun
Segovia, pursuant to 11 DCVR 3103.2 for
vari ances fromthe buil di ng hei ght and st orage
limtations under Section 400 for variance
fromthe read yard requirenents under Section
404, a variance from the open court
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requi rements under Section 406 and a vari ance
fromthe prohibition on enlarging a structure
devoted to a nonconformng use under
subsection 2002.5 to all owthe expansi on of an
exi sting apartnent house from 20 units to 34
units in the R4 District at premses 1327
Euclid Street, NW That's in Square 2861, Lot
4.

Staff notes for the record that
the application was anended on January 23rd,
2007, to renove the requested relief from
2002.5, as well as the application being
anmended to include Lots 76 and 77.

On January 23rd, 2007, the Board
conpl eted public testinony, closed the record
and scheduled its decision on February the
6t h. The Board requested additional
I nformati on which was filed by the Applicant
on January the 30th, 2007. That is identified
I n your case folders as Exhibit 37.

The Board is also in receipt of a
suppl enent al report from the Ofice of
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Pl anni ng which is dated January 29, 2007, and
that is identified as Exhibit 36.

And, finally, staff notes that
there is a letter in support from Ji m G aham
a Ward Council Menber which is identified as
Exhibit 38. And the staff is just going to
stop here and that conpletes the staff's
briefing, M. Chairmn.

CHAI RPERSON GRI FFI'S:  Excel | ent.
Thank you very much. | appreciate the opening
remarks. | think that clarified exactly the
relief that was bei ng sought.

This is a conplicated case
obvi ously. There's nunerous aspects to it.

One and the nost inportant being
t he rei nvigorati on and reani mati on of exi sting
struct ures. Qoviously, we heard nunerous
requests for a variance. This has an even
particular and nore interesting -- well, a
coupl e of particular uniqueness to it.

One is is how it was actually
created in the R4 zone district and there is
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in the record that was provided by the Ofice
of Planning the history. The fact that this
was granted a vari ance back when it was built.

And then we have the elenent of
mai ntai ni ng the affordabl e rental units and we
had kept the record open to fully address the
el ement of practical difficulty in fully
conplying wwth the zoning regulations as it is
trying to neet that |audable program goal of
mai ntaining at the existing rent |evel those
units which would be returned to the existing
t enants.

Let ne openit up for deliberation
fromthe Board and comments, questions as we
proceed.

Yes, M. Etherly?

MEMBER ETHERLY: Thank you very
much, M. Chair.

"Il agree wth your opening
statenent wwth regard to this case that at the
outset there was perhaps -- | don't want to
use the word consternation, but there was
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perhaps, | think, alittle bit of a chall enge
in ternms of getting at precisely the aspects
of the variance test as required under the
zoni ng regul ati ons.

| think the additional subm ssion
of sonme data that speaks to sone of the
financial aspects of this property have hel ped
to, if you wll, round out, | think the file
in this particul ar case.

As it relates to the issue of the
physical kind of characteristics of the
property and what, if you wll, kind of
represents the hardship or the unique
ci rcunstances, clearly the Ofice of Planning
continues to have sone difficulties or sone
chall enges, if you will, wth regard to the
property.

As you noted and has Dbeen
di scussed in the Applicant's submttal, |
think there is, if you will, a confluence of
factors here that do speak to a satisfaction
of the first part of the variance test as was
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discussed in our initial hearing on this
matter and as ny coll eagues will recall, we're
confronted with, as if the case in nmany
aspects of the District of Colunbia, a
conmuni ty, a nei ghborhood that Is in
transition as was identified by the Applicant
in its witten submssions and also wth
respect to sone of the photographic submttals
that were provided. W're seeing a changing
nei ghbor hood where additional architectura

changes are conming about as existing
properties are reinvigorated, galvanized, if
you will, for today's nmarketplace in terns of
rental inconme, interns of condo conversations
and ot hers.

But with that being said, as |
| ooked at this particular case, | called to
mnd one of our kind of staunch precedent
cases, if youwll, and that is the G| Martin
case that speaks to the issue of a confl uence
of factors, if you wll.

And as | look at this particular
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application again, at our initial hearing I
struggled with trying to, if you will, patch
t oget her the uni queness, that first prong of
our variance test. But as | look at the
record here, taking into consideration the
exi sting property that we have itself, taking
I nt o consi derationthe surroundi ng properties,
the types of renovations and nodifications
that have been done wth regard to the
exterior of many of the properties surroundi ng
this particul ar subject property. | think the
G| Martin's case | anguage wth respect to the
| ssue of a confluence of factors, if youwll,
I S somewhat instructive here.

Again, the Ofice of Planning
identified or I should say felt that it could
not identify, if youwll, an adequate ground
for what was unique or extraordinary or
excepti onal W th regard to the site
characteristics here. But as | read the G|
Martin cases and in particular as | cone to
that |anguage wth regard to looking at a
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confluence of factors, | think there are
clearly a nunber of factors here that have
noved the Applicant in the direction in which
he is trying to nove.

As you nove to the issue of
peculiar and practical difficulties, again,
the Ofice of Planning in its nost recent
submttal that being Exhibit Nunber 36 dated
January 29th, noted that there was not any
docunentation provided by the Applicant
speaking to the i ssue of econom c hardship, if
you wll. And as ny coll eagues are aware, we
were provided with -- let ne find that. Thank
you very nmuch, M. Chair. At Exhibit Nunber
37 sonme docunentation which | believe begins
to round out the record, if you wll,
regarding the costs that are to be i ncurred by
t he Applicant under two scenari os.

And the scenarios that are
identified by the Applicant 1involve the
renovation of the existing 20 wunits and
returning only 13 of them to current market
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rents resulting in what would be essentially
an ongoing loss and that would be probably
descri bing that scenarios generously because
even that scenario would require a very, very
generous | oan rate.

Wth the application as it's
currently proposed, renovation of the existing
20 units returning 13 of them to current
mar ket rent and t he construction of additi onal
14 units, we do see the return on investnent
that the Applicant is seeking to get here.

| see this information as being
hel pful with regard to roundi ng out the case
wth regard to the econom c aspect of the
argunent that the Applicant, | believe, was
endeavoring to nake at our first but perhaps
wth alittle bit of difficulty.

"Il stop right there, M. Chair,
and just kind of highlight sonme of those
prelimnary thoughts as thoughts that | have
regarding potentially noving forward on this
case.
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CHAI RPERSON GRI FFI S: Excel | ent .

Thank you.

Q hers?

VICE CHAIR MLLER | found this
a difficult case because | think what the

Applicant is proposing is a good thing for the
conmuni ty. The project would naintain
affordable units that were renovate a
di | api dat ed bui |l di ng.

It's a very positive thing but
t hen what we're charged with doing is to nmake
sure it actually passes the variance test.

So, | agree wwth M. Etherly that
wth respect to the first prong, | could see
t hat per haps a case for excepti onal
ci rcunstances here and the picture that they
painted was one of a building that was
becom ng obsolete because of the changes
surrounding it. And that they had to change.
And | can accept that.

My probl emand naybe, M. Etherly,
you can help nme out on this, but ny problem
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was with the practical difficulty test. And
that's where | was hoping that the Applicant
woul d make a stronger show ng when we invited
themto address that test nore fully in post-
hearing filings.

| think they nmade a very good
showing that they have to renovate this
building, that it needs to grow, they just
can't renovate it, that the figures show that
they would operate at a |oss. And so they
have to change.

My problem is there is a gap
between -- they said, here's the renovation
figures as is and we're operating as a | oss.
And then here are the figures for the project
as proposed.

What they didn't show and what |
was hopi ng they woul d showis why they have to
do such a great difference from the
regul ations. Such a great deviation. It's
Six stories. It's 69 feet high. It's

doubling the height and that is what OP has
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such a concern wth.

And at the hearing was sayi ng can
you show us, you know, why you can't do |ess
and not need such great variance relief? And
| didn't really see the rationale in their
papers. And so maybe | mssed it. But that's
where ny problemis. | think they didn't show
why they had to do such a great deviation.

Wth respect to substanti al
detrinment, which is the third prong, | think
there are aspects on both sides. |  nean,
Ofice of Planning felt this was detrinental
because it was so out of proportion to what
the regs require. And that it was there for
a contrary to the intent of the R-4 District.

On the other hand, the Applicant
was painting a picture that it was actually in
line with what was being built around it and
that this certainly was a positive effect with
respect to the affordabl e housi ng aspect.

So, for nme, | just have probl ens
with the practical difficulty el enent.
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CHAl RPERSON Rl FFI S: What ' s
fascinating in terns of |ooking at this. And
both of you started to address it is obviously
the variance test is set up so that the first
threshol d that needs to be net is uni queness.
So, that if you look at this and it was
granted the variance, it could not wal k down
t he street and on assunpti on be granted agai n.

And so | think in sonme of the
difficulty that | have in |looking at this. |
absol utely agree that this IS gr eat
devel opnent pr ogr am but havi ng sone
difficulty infinding howit neets the test of
the variance itself in terns of what it's
being -- what relief is being requested an
dhow that relates to the uniqueness of the
property and the practical difficulty in
conplying wth those.

| think if you |ook at what M.
Etherly is saying as | understand it, is that
there is a confluence of el enents of which G |
Martin does set precedence for us to | ook at.
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And it is practically speaking wutilized
nunmerous tinmes because all projects don't
break out easily into kind of the |egal
| anguage of our regulations but rather are
real and conpli cat ed.

And here is one that may wel |l be.
| think it does strike one as a huge addition
to an existing building and maybe that's
another elenent that's being really wei ghed
for us is that the magni tude and essentially
the cost benefit is what's being asked for
directly related to the uniqueness and
practical difficulty.

MEMBER ETHERLY: Yes. | would
definitely agree wwth that, M. Chair. And
again, there was no shortage of difficulty on
ny part at the outset of this case wth
respect to potentially noving in a different
di rection here.

What | am perhaps caught between
I s when you | ook at the photographic evi dence
t hat was provided by the Applicant. And | do

NEAL R GROSS

COURT REPORTERS AND TRANSCRI BERS
1323 RHODE | SLAND AVE., N W

166

(202) 234-4433 WASHI NGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

not have an Exhi bit Nunmber on this particular
exhibit. But ny colleagues will recall that
t he Appl i cant provi ded a series of
phot ographic shots, if you wll, of sone of
the adjacent properties in the imrediate
vicinity.

As was indicated by Ms. Mller,
the Ofice of Planning on page 2 of its
January 29t h report did express a concern with
regard to the intent, purpose and integrity
prong of the variance analysis as related to
the zone plan in the public good.

| amper haps, however, enli ght ened
by the fact that as was indicated | think both
in the verbal testinony and photographic
evidence, that the immediate neighborhood
does, in fact, contain and |'m reading
directly fromthe Applicant's burden of proof
statenent which is -- and, again, | apol ogi ze
for not having an Exhibit Nunber for that but
it is the white binder that was included in
our original file submttal.
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The Appl i cant descri be t he
| mredi ate nei ghborhood as follows: The
I mredi ate nei ghborhood contains in the
| mredi ate proximty of the property structure
erected before 1958 that currently exceeds
zoni ng, height and story limts. Structures
on each side of the property already exceed
the current height limtation of 40 feet and
an apartnent building directly across the
street exceeds 40 feet in three stories.

Again, | am very, very well
enlightened by Ms. Mller's comment because
| think it does beg the question which is,
where do you perhaps draw the line, if you
will.

| " mperhaps beingalittle soft in
saying that I'm happy | don't have to answer
that question with regard to this particular
case, but | think as we | ook at again the G|
Martin case, which spoke to one, a confluence
of factors being relied upon for the issue of
answering that question of, what's the
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uni queness? | think when you al so | ook at the
econom c data that's been supplied here, |
think that helps to further buttress the case
as it relates to the i ssue of the second prong
of the wvariance analysis which is that
pecul iar practical difficulty.

The G| Martin case does rely on
t he peculiar practical difficulty prong. And
I n di scussing the issue of econom c harm and
| apol ogize for not having that particular
cite handy. But as | look for it, G| Martin
does note at one point that at sone point
econom ¢ har m becones sufficient when coupl ed
wth a significant limtation on the utility
of the structure.

To ne, that is, | think, kind of
the crux of the argunent that's been put
before us with regard to this particular
property. W have a property that's falling
bel ow t he standard of surroundi ng properties.
One, given the phot ographi c evidence and j ust
given the devel opnent of the market and we
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have an effort here to nove that property back
into not only a productive stance, if you
will, but also a conpetitive stance. | think
the econom c data that's been provided hel ps
to buttress that particul ar case.

Wth respect tothe third prong as
identified by the Ofice of Planning, | am
per haps not as swayed that it is significantly
as out of step with the intent, purpose and
integrity of the zone plan in public good as
the Ofice of Planning has presented in its
anal ysi s.

W will recall as we |ooked at
ot her cases dealing with, while this is not a
traditional case of in-fill devel opnent if you
will, the effort to bring nore housing --
af f ordabl e housing i n sone respects back onto
the marketplace | think is i ndeed a good t hi ng
and one which would be supported by the zone
pl an.

| will definitely not hesitate to
acknowl edge that, again, | started off this

NEAL R GROSS

COURT REPORTERS AND TRANSCRI BERS
1323 RHODE | SLAND AVE., N W

170

(202) 234-4433 WASHI NGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

case and started off the close of our |ast
heari ng not, perhaps, being where | amtoday.
But | think the data that's been provided
helps to strengthen the record in this
particul ar case fromny standpoint.

Thanks, M. Chair.

CHAl RPERSON GRI FFI S: Thank you
very nmuch.

VICECHAIR M LLER | just want to
say, you know, |I'mal nost there, M. Etherly.
| wish that they had supported the econom cs
better for us to cone to that concl usion.

| saw one sentence in their
report. And I'Il read it. It gave ne cause.
It gives nme cause, but to ne that's enough to
make your case on econom cs that you have to
do so nuch. And this is what they said and
maybe this neans nore to you and you can say
It proves their case.

But basically they said, adding
only a single floor will be unfeasible as the
entire construction of structural engi neering
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and an addition of a five-stop elevator wll
have to be borne by market rents for only six
addi tional units above the renovation costs
whi ch have been denonstrated to result in a

signi ficant operating |oss.

| mean, again, |'m stuck wth,
okay. | know that just renovating is a
significant operating loss. But | just -- and

| wanted them to be able to show ne this
because | think it's such a good project. But
as far as neeting our tests, | just -- |I'mnot
sure how it does that.

Oten when we've seen sone of
t hese cases they say, well, you know, we coul d
do this but then we need a variance for this
kind of relief or we could do that. And we
end up with, okay. This is the appropriate
relief. This is what you need to do and doi ng
anyt hi ng el se woul d cause ot her probl ens.

But here we just -- this is the
renovation and this is the cost of in-profits
for our proposal. So, there's kind of a gap
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here as far as | can see.

Maybe it's there but they | ust
haven't given it to us.

MEMBER ETHERLY: And | woul d agree
with that. | think definitely the difference
bet ween our two positions is |'ve crossed that
bridge a little nore easily than perhaps you
are.

As | read through the G| Martin
case, let ne offer a little bit of |anguage
where G| Martin talked about sone of the
economc -- the economc costs, if you wll,
as it related to that practical difficulty
prong. And, perhaps, indicate alittle bit of
how |I' m maki ng t hat wal k.

I n di scussi ng two previous cases,
Bar ber and 1700 Bl ock, thisis what G| Martin
di scusses econom ¢ costs or econom c
argunents, if you wll.

I n both Barber and 1700 Bl ock and
practi cal difficulties were ones t hat
I ncreased costs and reduced enjoynent of the
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property, yet it was clear that in the latter
the costs were far |arger and the restrictions
upon use were far greater.

In 1700 Bl ock, noreover, there was
no feasible alternative that would have
conplied with the regulations whereas in
Bar ber there were different designs that woul d
have been in conpliance with the regul ati ons.

"Il pause there because | think
It gets right at your argunment, Ms. Mller.
And that is, if | perhaps see a scenari o where
you sinply did a matter of right, help ne
parse out what the econom c aspect of that is,
whereas, |'marguing or |'msuggesting that |
think the economc <case has been nade
satisfactorily.

The | anguage in G| Martin noves
ontoread that it is for the BZAin the first
I nstance to weight carefully the clains of
potential difficulty advanced herein |ight of
these two cases and other applicabl e
precedence.
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So, for exanple, it reads that
Bar ber suggested a substantial increaseinthe
cost of an intended inprovenent coupled with
some loss and the overall wutility of the
property was not a practical difficulty that
merited an area vari ance.

On the other hand, 1700 Bl ock
I ndi cates that at sone point economc harm
becones sufficient at | east when coupled with
the significant [imtation on the utility of
the structure.

So, ny argunent with respect to
supporting the finding of extraordinary and
exceptional conditions, peculiar practical
difficulties and no harm to the intent,
pur pose and integrity of the zone plan is that
the economc harmthat's been denonstrated by
the Applicant coupled with the Applicant's
argunent that the utility of the building as
currently structured in this marketpl ace and,
in particular, in this imediate comunity
does have a significant limtation that they
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are attenpting to address by the project as is
currently proposed.

It isawalk, I will grant you in
terns of the analysis here. But | think the
Applicant has done it satisfactorily. Not
easily and | wll definitely grant you that.
But | think the Applicant has nade that case,
given the information that's been provi ded on
t he record.

VICECHAIR M LLER | just want to
say. | nean, | would really |like to support
this application, but | think in nost cases,
| think it's the no feasible alternative that
|"mgetting at and that's what you sai d.

And | think there's alinein G|
Martin that says that BZA failed to address
the feasibility of |ocating the parking space
or part of it within the structure of the
Carriage House in order to conply with the
zoning regulations or whether such an
alternative was in the circunstances of the
| nstance case, a practical difficulty.
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And, | guess, that's ny problem
her e. It's like they didn't show that they
couldn't do anything else. There was no

feasible alternative to such an increase in
their belief.

CHAl RPERSON @RI FFI S: Excel | ent
di scussi on.

Two big things that | don't think
we've addressed that I find actually
persuasive in this application and | think --
| et ne step back.

| think the discussion that we've
just had on the Board is actually a consensus
of the Board that we want to support this
application based on programand that thereis
some difficulty in seeing how it neets the
test requirenents. And this is where | see
nyself to thing over to it actually making the
test for the variances as requested.

And then the two elenents that
we' ve discussed briefly but generally. And
that i s, one, maintaining the rental scenario.
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We had, in fact, the |legal representation of
the existing tenants saying that there was a
| egal binding agreenent that they were noving
back in at the levels of rent that they were
charged wth. It goes really to what M.
Etherly | think is pulling all together in the
G|l Martin case is the fact that there's a
confluence of issues and elenents comng to
play here. And one of those mmjor ones, it's
a whole other agency than Zoning. It's a
whol e other restrictive and that's the rent
control and the |egal aspect that they've
br ought toget her.

So, if we break down generally and
Il wll note that we asked the Applicant to
provi de us general paraneters of the economc
difficulty and that they did provide that.
And | ook at it fromthe general perspective.
First of all, we're not dealing with condos
whi ch t he Board has becone very, very famli ar
wth in ternms of economcs and putting
together and the difficulties often tines that
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arrive out of that. And that is a one-shot
deal . You know you're going to nake a certain
anount at settlenent. A rental where I'm
getting at with this one and what they've put
t oget her successfully. The rental is an
ongoi ng mai nt enance. I[t's an ongoi ng cost.
And those costs, as we all knowin real estate
don't go down, but they increase.

So, there is a certain anount of
t hreshol d that they have to reach i medi ately
in order to nmake this a successful project
based on, one, the unit aspect of the history,
the zoning history of this property. But al so
I n the unique aspect of the requirenents of
the rental rates and the tenants noving back
I n.

So, what does that all say? |
think you can | ook at the general paraneters
of what they've put forward and they have
accepted the fact that if you maintain the 13
units, you need to build a certain anount of
units onto this property that can then support
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that and support the entire buil ding.

There was sonme question in the
heari ng about, well, the elevator if you bring
it up one nore floor there's a certain added
cost to that. To nme, | was nore -- to be
di rect and honest. The nost difficulty I had
was that top | evel, that penthouse | evel which
were two nore units. And | spent a lot of
time looking at the plans and a lot of tine
| ooki ng at the econom cs. And frankly I think
we may not have had any problens if that
wasn't there. However, it's there. And it
does support, in fact, |I think the assertion
of the that economcally they need to have --
they need to show a certain percentage of
return.

Now, for a condom niumregi ne, we
coul d say, okay. W've heard the persuasive
argunents that the bank won't finance it
unless there's a certain profit that can be
shown and projected out. But that's not our
situation here. There's a reality in the
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rental that | think we can rely upon which is
provi ded here that there's a certai n anount of
return that has to cone, one to pay off for
the construction, the base renovation of the
building and the addition and then the
mai nt enance as they go forward.

And it seens to ne | don't thing,
one, that this Board has the -- frankly, the
expertise to get into the mnutia of whether
12 units or 14 units or the actual market rate
for those units to really get down to dissect
the elenments that have been provi ded.
However, | think we do have the expertise to
assess and judge whether this is a proper
representation of reality as they've set
forth.

And | find that for those reasons
as they are presented in terns of the incone
and the rent, the expenses which they break
down and al so the projected revenue based on
the debt service that's going to be required
but al so based on the ongoi ng nai nt enance and
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t he mai nt enance of the rent control units that
this does lend to what M. Etherly has put
forth as a confluence of elenents that go to
t he uniqueness of practical difficulty and
conplying with the regul ati ons.

And in terns of the | ast piece of
the test that goes to the fact of whether this
woul d inmpair the intent, integrity of the zone
plan or of the public good, again that gives
me sone cause. The O fice of Planning is
fairly strong in their discussion and position
that, you know, in an R-4 how can you allow
this percentage of increase? And, you know,
there is sone great logic to that and there is
some, | think, support for that in ny own
m nd.

But then you | ook at actual ly, Ms.
MIller, where you were going with in terns of
the character. You also |ook at the fact that
this was zoned at a tine at which it was
devel oping and developed outside of the
paraneters of an R-4.
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And so i f you | ook at whether this
woul d i npair the zone plan or map real ly what
that has to gotois say if you were to grant
this would this sonmehow be so outside of the
scope of what zoning anticipated or provides
for this area? | don't think it really as you
get into the specific and uni que aspects of
this, | don't think it fails on that test.

And then if you go to the public
good -- well, frankly, that's where all the
support is comng from | nean, | |ook at the
support of Council Menber Grahamand |'m --
applaud him for being a participant in this
and for putting this in. | don't find his
letter went to the actual |egal tests of the
vari ance. | don't find that the ANC did
either in many respects. However, they do go
to the | ast aspect of the public good and what
would be, and I think we all -- | know | am
and | think we've all said would be in
agreenment with it in terns of provision of
very high elenent and aspect of the good.
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That's all | have to say on the
application and I'll open it up for others.

VICE CHAIR M LLER: M. Chairman,
sonetimes you have the skill of actually
painting the Applicants or another party's
position nore clearly than they paint it
t hensel ves. And so | just want to clarify
because | had read that one sentence out of
the statenent by the Applicant regardi ng why
they couldn't -- why adding only a single
fl oor woul d be unfeasible.

Is it your readings that these
figures make the case that they have to have
that nunber of units in order to nake the
project feasible and that's where that hei ght
Is comng fron®

CHAI RPERSON GRI FFI'S: R ght. And
that's an excellent question. | think there's
two answer to that.

First, yes. Once you break the
roof open and you start restructuring to add
on two wunits, four wunits on that floor,
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there's a certain base |evel cost. The
econony of adding nore obviously is a | esser
cost. So, the nore you add, the less it is.

And then the other aspect in
answer to your questionis. Wat | was saying
I's, | don't knowthat amputting the expertise
I nt o assessi ng whether 12 or 14 is right or 10
and 16 is right. However, in |ooking at their
assessnent and what they've done is project
out the base level that they feel confortable
that, one, they can pay for the construction
which was $2.3 nillion, | believe, if | recall
correctly. | put it away now. And then the
ongoi ng mai ntenance of it, that that puts it
into the realmof reality for ne in assessing
that that was required.

Again, | had difficulty in going
to that last level for those last two units.
However, if you look at -- so what is the
I npact? The inpact would be, you know, the
height on it. And you know, in the initial
application they called it a penthouse. It
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clearly wasn't a penthouse. It's a story
because it's ani mated. But in the sane
respects, a penthouse would be allowed at 18
feet and 6 inches and the nechanical units
woul d all go there.

In fact, the wal kout for the decks that
they are providing could be there.

So, again, |I'mlooking at, well,
| have to assess in terns of the confluence of
all the el enments com ng and then t he i npact of
what that neans. Because really what OP is
going to is that this is so outside of what
shoul d i nproved. The i npact of just approving
It 1s devastating.

Well, now that's a perfectly
| ogi cally argunent. Then | have to | ook back
at, okay. Now we're charged with |ooking at
this uniquely. Wat specifically is in this
project and in this property and in this
application that | ends ne to understandi ng why
that's happening. And so to ne that aspects
of the massing one on the top level, the top
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story, which is essentially what they call the
pent house story, it could be there wth a
wal kout and the roof decks.

They' ve added on nuch nore. [|'m
not saying it's not, you know, just a
pent house. They've added on a |l ot nore. But
It goes back then into the fact of if |I renove
that for nme, what would the cal cul ati ons of
t he econom es be? | think they've been to the
| evel we requested persuasive that those two
| ast units do set theminto a confort zone in
terns of the paynent of the debt service and
t he mai nt enance.

And t he debt service | shoul d say,
in my mnd, | clarify, is that it's the
financing that's pulling this. But the debt
service IS real ly underwriting t he
affordability of the wunits that wll be
mai nt ai ned. Because really that's what has to
do when -- well, there it is.

QO hers? Questions? Coments?

Yes, M. Mann.

NEAL R GROSS
COURT REPORTERS AND TRANSCRI BERS
1323 RHODE | SLAND AVE., N.W
(202) 234-4433 WASHI NGTON, D. C.  20005- 3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

188

MEMBER MANN: |'d agree that this
Is also avery difficult case andit's a great
benefit to hear each of you argue your
positions on these. But at the end of the
day, | still find that | agree wth OPs
position that the practical difficulty case |
don't think was made effectively enough to
make nme want to support this application.

In addition, even though the
Chairman went to sone length to perhaps
disagree with OP's position regarding the
i npairment of the intent, pur pose and
integrity of the zone plan and public good,
also | think tend to agree with OP in their
position that that prong of the test is not
met either.

CHAI RPERSON GRI FFI'S:  Excel | ent.
wel |, said.

Any ot her conment s or
deliberations at this tinme?

Is there action proposed by the

Boar d?
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MEMBER ETHERLY: Wth what has
been excel l ent discussion, M. Chair, | would
per haps fancy the desire to nove approval of
Application No. 17553 of Naun Segovi a pur suant
to 11 DCVR 3103.2 for variances from the
bui | ding height and store limtations under
Section 400, a variance from the rear yard
requi renents under Section 404, variance from
the open court requirenents and a variance
fromthe prohibition on enlarging a structure
devoted to a nonconformng use to allow the
expansi on of an existing apartnent house from
20 units to 34 units in the R4 District of
prem ses at 1327 Euclid Street, NW and would
invite a second.

CHAI RPERSON CGRI FFI'S:  Second.

MEMBER ETHERLY: Thank you very
much, M. Chair, for that second. | think out
di scussi on has been extraordinarily detailed
and full and | amvery cogni zant and aware of
t he concerns that have been identified by sone
of my col |l eagues.
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Again, | acknow edge that it is a
difficult case that does not fit easily within
our variance test. But, fortunately or
unfortunately, rarely do any of them if ever.

| think the test has been net in
this case. | think it is consistent wwth the
precedent and the analysis that's been sent
forward in other cases that this Board has
handl ed over the years. But, again, |
acknowl edge the chal l enge and the difficulties
that nmy other coll eagues have identified.

Thank you, M. Chair.

CHAI RPERSON GRI FFI' S: Excel | ent.
Thank you very nuch.

O hers? Anyone like to speak to
t he notion?

Very well. If there's no further
comments or deliberation, we do have a notion
that's been seconded.

I"'d ask for all in favor to
signify by saying aye.

( AYES)
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CHAlI RPERSON GRI FFI' S:  And opposed?

MEMBER MANN: Qpposed.

CHAI RPERSON GRI FFI' S: Why don't we
record the vote.

MR, NYARKU: Staff would record
the vote as three to one to zero on the notion
of M. Etherly to approve the application,
seconded by the Chair, M. Giffis. Aso in
support of the nmotion Ms. MIler. Opposed to
the notion, M. Mann.

M. Chairman, we also have filed
absentee ballot fromM. Geg Jeffries who is
al so participating on the case and his vote is
to deny the application which would give a
final vote of three to two to zero.

CHAI RPERSON GRI FFI'S: Quite a way
to end the norning.

Anything else for the Board in
this norning's public neeting?

MR NYARKU: Not fromne, sir.

CHAI RPERSON GRI FFI'S:  Very wel | .
And hopefully not for us either as we've got
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ot her business to attend to for the afternoon.

Wth that then, thank you all very
nmuch. Qobvi ously, people are showi ng up for
our afternoon session. W've had a |engthy
deci si on-maki ng thi s norning.

We're going to take a short break.
| wll reconvene at 2:30 and we will call the
first case of the afternoon.

Thank you.

(Wher eupon, the above matter was

adjourned at 1:32 p.m to reconvene at 2:30

p.m)
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